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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

PHILIP MCFARLAND,

Plaintiff,
V. CIVIL ACTION NO. 2:12-cv-07997
WELLS FARGO BANK, N.A,, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

In West Virginia, lender liability suits have taken a strange turn that thre@tensoot
basic principles of contract law. The plaintiffs in these suits, homeowners tiegtigageshave
concoctedanovel theoy of injury. That theory is as follows: refinancing a home for more than its
fair market value is onsided and overly harsh against the borrower, justifying rescission of a
home loanl have concluded th#tistheory is absurd. But it has been repeatedly acceptethby
judges Therefore,with some trepidation, | will explain my view, beginning with thdd
statement that neither West Virginia law nor cases outside of this state dingpodtion that
lending too much money is unfair.

Before the court is Defendants Wells Fargo Bank, N.A’s and U.S. Bank National
Association’s Motion for Summary Judgment [Docket 46]. For the reasons stated below, the

motion iISGRANTED in part andDENIED in part. Counts |, lll, andV are DISMISSED.
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I. Background

In June 2006, the plaintiff refinanced his home and entered intogwéoan agreements
secured byhis home. In the first agreement, the plaintiff sigreedadjustable rate note with a
principal amount of $181,800 in favor of Wells Fargo BadlA. (“Wells Fargo”) In the second
agreementthe plaintiff signed a netfor a home equity line of crediith a principal amount of
$20,000 in favor of Greentree Mortgage Corporation (“Greentréal)ll refer to these loans
collectively as'the loan.”

By late 2007, the plaintiff was struggling to keep up with payments on the notes and
reached out to Wells Fargo for assistafide plaintiff alleges that Wells Fargdfered to modify
his loanin March 2008, June 2009, and October 2009. Each timesveyWells Fargo allegedly
refused to honor the modification agreements after the plaintiff accepted ttseamifiesigned the
contracts.

On May 8, 2010, the plaintiffinally obtained a loan modification, but &as unable to
meet his obligationsinder the modified loan By 2012, Wells Fargo initiated foreclosure
proceedingsand the plaintiff brought the instant lawsulthe Complaint allegefour counts
Count | against Greentree, Wells Fargo, and U.S. Bank National Associdti® BanK) for
uncongionable contract; Count Il against Greentree for breach of fiduciary dowyit@l against
Greentree, Wells Fargo, and U.S. Bank for joint venture and agency; Count IV agdlastaf®
and U.S. Bank for illegal fees; and Count V against Wells Fargo and U.S. Bank f
misrepresentation and unconscionable conduct in debt colle(BeaCompl. [Docket 12] 1
39-57).

Il. Legal Standard
To obtain summary judgment, the moving party must show that there is no genuine issue as
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to any material fact and that the moving party is entitled to judgment as a matter oédawr. F
Civ. P. 56(a). In considering a motion for summary judgment, the court will not “wkeh t
evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court will draw any permissible inference from the ungddygts in the
light most favorable to the nonmoving pamjatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587-88 (1986).

Although the court will view all underlying facts and inferences in the ligigtiiavorable
to the nonmoving party, the nonmoving party nonetheless must offer some “concrete evidence
from which a reasonable juror could return a verdict in his [or heof faxnderson477 U.S. at
256. Summary judgment is appropriate when the nonmoving party has the burden of proof on an
essential element of his or her case and does not make, after adequate time ferydiacov
showing sufficient to establish that eleme@elotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). The nonmoving party must satisfy this burden of proof by offering more than a mere
“scintilla of evidence” in support of his or her positigknderson 477 U.S. at 252. Likewise,
conclusory allegatias or unsupported speculation, without more, are insufficient to preclude the
granting of a summary judgment motiddee Felty v. Graves Humphreys (218 F.2d 1126,
1128 (4th Cir. 1987)Ross v. Comm’ns Satellite Car@59 F.2d 355, 365 (4th Cir. 1985),
abrogated on other grounds Byice Waterhouse v. Hopking90 U.S. 228 (1989).

[ll. Analysis

A. Count | —Unconscionable Contract

The plaintiff alleges that the loan is procedurally and substantively unooabte and
seeks, among other remedies, a release of the deed of trust securing ti&ekaomEl. [Docket
1-2], at 9). In support of substantive unconscionability, on which | focus therelaintiff brings
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two arguments: “(1) that the loan far exceeded the value of the property and (B¢ tleean did
not provide a net tangible benefit to Mr. McFarland, and instead placed him in a worsensitua
(Pl.’s Resp. in Opp. to Def. Wells Fargo and Def. U.S. Bank’s Mot. for Summ. Js (Relsp.”)
[Docket 54], at 15see alsadCompl. [Docket 12] § 42).1 will addresseach ofthese arguments
Because | find that the plaintiff failed to present evidence in support of substantive
unconscionability, | do not address the parties’ arguments on procedural unconscyonabilit

In West Virginia,“[t]he doctrine of unconscionability means that, because of an overall
and gross imbalance, os&edness or lepidedness in a contract, a court may be justified in
refusing to enforce the contract as writte8yl. Pt. 4, Brown v. Genesis Healthcare Caorg29
S.E.2d217, 220 (W. Va. 2012). Although unconscionability was traditionally an equitable defense
to enforcement of a contraseed Williston on Contract§ 18:1 (4th ed2013), it may be asserted
as a cause of action West Virginia.SeeW. Va. Code 88 46A-2-121, 46A-5-101.

Unconscionability may arise in two distinct ways: procedurally or substantivel
“Procedural unconscionability is concerned with inequities, improprieties, ornedgaiin the
bargaining process and formation of the contract. Procedural unconscionabdityes a variety
of inadequacies that results in the lack of a real and voluntary meeting of the ntinelpafties,
considering all the circumstances surrounding the transaction.” Syl. Reeh@sis Healthcare
Corp., 729 S.E.2d at 22Tourts often analyze “whether the imposggbn party had meaningful
choice about whether and how to enter into the trans@g¢ti@ Williston on Contractssupra$§
18:10.

In contrast, “[s]ubstantive unconscionability involves unfairness ircdinéract itself and
whether a contract term is os&led and will have an overly harsh effect on the disadvantaged
party.” Syl. Pt. 12(Genesis Healthcare Corp/29 S.E.2d at 221n determining whether contract
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terms are substantively unconscionable, courts consider “the commers@habkeness of the
contract terms, the purpose and effect of the terms, the allocation of the riskerb#te parties,
and public policy concerns.” Syl. Pt. 8tate ex rel. Johnson Controls, Inc. v. Tuck@9 S.E.2d

808, 812 (W. Va. 2012).

A claimant must prove both procedural and substantive unconscionability to render a
contract term unenforceabl®eeSyl. Pt. 9, Genesis Healthcare Corp/29 S.E.2d at 22Byl. Pt.

6, Tucke, 729 S.E.2d at 812. “However, both need not be present to the same degree. Courts
should apply a ‘sliding scale’ in making this determination: the more substantivebsemarthe
contract term, the less evidence of procedural unconscionability isreégu come to the
conclusion that the clause is unenforceable, and vice versa.” SylGen&sis Healthcare Corp.

729 S.E.2d at 221.

“Unconscionability is an equitable principle, and the determination of whettmnteact
or a provision therein is unconscionable should be made by the court?.Sylid. (quoting /.

Pt. 1, Troy Mining Corp. v. Itmann Coal Cp346 S.E.2d 749, 750 (W. Va. 1986)Vhether a
contract is unconscionable will necedsaturn upon the facts of each particular c&SeeGenesis
Healthcare Corp. 729 S.E.2dat 229 (“[Clourts should assess whether a contract provision is
substantively unconscionable on a ehgease basi¥); Quicken Loans, Inc. v. Browry37
S.E.2d 640, 659 (W. Va. 2012) (affirming finding of unconscionability “given the particus fa
involved in this casg’

If a court finds a contract or its terms to be unconscionable, the coastréfuse to
enforce the contract, enforce the remainder of the contract without the unconscaabé, 0
limit the application of any unconscionable clause to avoid any unconscionablg BduPt. §
Genesis Healthcare Corp/29 S.E.2d at 221.
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The plaintiff's first argument is that the loan is substantively unconscionabkube it
exceeds the vaé of his homeThe plaintiffcitesa retrospective appraisi@hding his home to be
worth only $120,000, far less than the defendants’ appraisal value of $20g5@@@ppraisal
[Docket 5418]). The plaintiff argues thathe high value of his loarrendes it difficult or
impossible to refinancer sell his home. $eePl.’s Resp. [Docket 54], at 14). In response t
defendants argue that a loanrth more than the value of a home is not one-sig®adusesuch a
loan is as much of a disadvantage to the lender as it is to the borrower.

| FIND thatarefinanced loaexceeding the valuaf ahomeis not evidence of substantive
unconscionabilitylt is not “overly harsh” or “onesided” against the plaintiff thdte receied
morefinancingthanhe wasallegedlyentitledto receive See Corder v. Countrywide Home Loans,
Inc., No. 2:10cv-0738, 2011 WL 289343, at *9 (S.D. W. Va. Jan. 26, 2011) (Copenhavéhd.)
notion that the plaintiff was harmed by this factidiculous. Consumers usingedit card to
incur more charges thaheycan repay areaot disadvantaged lkeir high credit limis. Students
financing their education are not disadvantaged by their ability to obtamfsuancing. The
plaintiff obviously owes a larger debt than he otherwise would if he accepted a smalleBilban
thatis exactly how loans work, and there is nothing unfair about it.

If any party is disadvantaged heieis the lenderWhen a lender makes a loawith
inadequate security, the lender cannot recoveldae principal by foreclosing on the home.
While the plaintiff received extrinancing the lender incurred an extra risk of loss at default.
Thereforeyeceiving extra financing not onesidedagainst tie borrower

The plaintiff argues thatis loan is unconscionableecause hallegedlycannot obtain
refinancingor sellhis home. $eePl.’s Resp. [Docket 54], at 14). Although the plaintiff does not
explain,  assumbke means that he is without sufficient security with which to refinancel tise

6



home.But theplaintiff has not presented any evidence that he was prevented from refinancing
selling his home becauseis underwater. And even if gesented suchvidence jnsufficient
securitycannot make a loan unconscionable. There is nothing unfair about a homeowner not being
able to refinance or sell because he converted his equity into debt. Borrowers do notdidue a ri
refinance or sell their homes. In fact, natural market forces—aag frequently de-push a
home’s market value below the value of a loan, making it difficult to refinancel.or sel

Following the plaintiff's logic, all unsecured loans are substantively unconsagonabl
because the borrower is without secuvityh which torefinance his obligation. That cannot be.
Neither insecured loans nor partially secured loans are unconscionabthdnthe borrower or
the lender.

Not only was the plaintiff not harmed by receiving extra finandgthe plaintiff admits
that he received several benefits fronThe plaintiff paid off an approximately $25,000 student
loan and a $15,775 car loarseeMcFarland Dep. [Docket 54], at 3031, 139; Pl.’s Resp.
[Docket 54], at 5, 6).

For the sake of clarity, | should make a distinction. Merely receiving a loamy@amount
of money, without more, cannot be unconscionable. It is not unfair to receive money thiaé must
paid back. But, after receiving a loan, it may be substantively unconscionablerpay for a
product. Paying an unreasonable price for a product is a classic unconscionedpiliherat.
Although it may be unconscionable to overpay for a productydtisubstantively unconscionable
merelyto receive the financing that enabled one to overpay. Simply receiving a loanyfor a
value—without indications that the loan was otherwise unfair in the amount of interegedhar
the timing ofpayments, or the like—cannot be substantively unconscionable.

TheWest Virginia Supreme Court of Appedlas nofound thata loan exceeding the value
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of a home can support a finding of substantive unconscionability. Inste@diaken Loans, Inc.
v. Browvn, 737 S.E.2d 640 (W. Va. 2012), the court found thattotal cost of a loasupported a
finding of unconscionability combined with other factors that case,he plaintiff originally
purchased her home in East Wheeling, West Virginia, in 1988 for $3B000n 737 S.E.2d at
647.In 2006, after refinancing her home several times and taking out a series of Ssaalethe
plaintiff consolidated all of her debts under a loan for $144 866.idat 64#50. The circuit court
rescinded the loan, finding that it contained several unconscionable terms, “including loa
discount points of $5,792, without a fully corresponding reduction in the interest rate or any
benefit to Plaintiff; a $107,015.71 balloon payment that was not properly discloseahd a loan
which was based on an inflated appraisal of $181,700 when the proper fair market vakie of t
Property was $46,000Brown 737 S.E.2cht 658 (quotation marks omitted). The circuit court
also found that the lender “converted Plaifgifpreviouslyunsecured debt of approximately
$25,000 into secured debt . . . thus, putting Plaintiff's home at tbk.”

Without explicitly adopting the reasoning of the circuit court, the Supreme ©burt
Appeals affirmedSeed. at 659. The court then explained:

This is not a close case. Plaintiff was a single mother to three children who earned

$14.36 an hour and who had a well-documented poor credit history. She was not a

sophisticated borrower. Quickenbwn records describe her as “timid,” “fragile”

and needing to be handled with “kid gloves.” When Plaintiff declined the original

$112,000 loan because the payments were too high, Quicken continued to pursue

her. It tried to contact her numerousiés especially after Mr. Guida’s appraisal

came in at almost four times the actual fair market value of the property.

Furthermore, as previously established, the loan contained a $107,015.71 balloon

payment (of which Plaintiff was not aware prior to closirfid)e total cost of the

loan was exorbitant, costing Plaintiff an additional $349,000 in monthly payments

as compared to her prior mortgage and delfisom this and all of the evidence

presented at trial, we conclude that tirewst court correctly found that, given the

particular facts involved in this case, the terms of the loan described above and the

loan product, in and of itself, were unconscionable.
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Id. (emphasis added).

It is important to note what the court did not do. The court did not holdatlwn that
exceeds the value of a honseper se substantively unconscionable. Rather, the court found that
the total cost of a loamay, as one factor among many, indicate substantive unconscionability.
The total cost of éoan incorporates much more than the principal valegal cost includes the
interest rate, fees, and the timing of payments, in addition to the initial pticaipa.

The instant case differs froQuicken Loans, Inc. v. Browobecausé¢he plaintiff identifies
as substantively unconscionable only the loaned amiouwatation to the fair market value of his
home. GeePl.’s Resp. [Docket 54], at 15; Compl. [DockeR]L] 42 (“the loan is for an amount
that dramatically exceeded the value of the pityat it is secured by”)). The plaintiff does not
argue or present evidence regarding the total cost of the loan. The instaalscatiffers in that
there are no allegations of unfair interest rates or balloon payments.

“[W]hether a contract provisiois substantively unconscionable” should be decided “on a
caseby-case basis.Brown v. Genesis Healthcare Corg29 S.E.2d 217, 229 (W. Va. 2012). |
predict that the Supreme Court of Appeals would recognize the absurdity of findingnsiwest
unconscioability based solely on a loan exceeding the value of a home and would rejeat such
claim.Quicken Loans, Inc. v. Browdoes not require a different result in this case.

Even though West Virginia law does not recognize that a loan exceeding the value of a
home may be substantively unconscionable, several judgesraourtfind that to be the case
See, e.gO’Brien v. Quicken Loans, IndNo. 2:12ev-5138, 2013 WL 231988, at *6-7 (S.D.W.

Va. May 28, 2013JCopenhaver, J.Petty v. Countrywide Home Loans, lndo. 3:12cv-6677,

2013 WL 1837932, at *6 (S.D. W. Va. May 1, 2013) (Chambe(,).), Hatcher v. Bank of Am.,



N.A, No. 2:12cv-5793, 2013 WL 1776091, at *4 (S.D. W. Va. Apr. 25, 2013) (Copenhaver, J.);
Carroll v. JPMorgan Chase Bank, N,ANo. 3:12cv-5985, 2013 WL 173728, at *5 (S.D. W. Va.
Jan. 16, 2013) (ChambelG,J.); Robinson v. Quicken Loans In&o. 3:12cv-0981, 2012 WL
3670391, at *23 (S.D. W. Va. Aug. 24, 2012) (Chambers, C.J.). For exampl@etty and
Hatcher this court denied motions to dismiss where the only claim in support of substantive
unconscionability was that the refinanced loarseeded the value of the plaintiffs’ hom8se

Petty 2013 WL 1837932, at *Fdatcher, 2013 WL 1776091, at *4.

| am puzzled that mgsteemedolleagues have reached swamclusionsWest Virginia
law does not require such conclusions, hodnfind no cases outsidef West Virginiawherein
loans exceeding the value of a hoane unconscionable. In fatican findonly one reportedase
outside this state wherein a litiganade an argumesntultimately unsuccessfualsimilar to the
plaintiff's. Seeln re Sullivan 346 B.R. 4, 30 (Bankr. D. Mass. 20@@ihding plaintiff failed to
present evidence of substantive unconscionability where plaintiff allegedalia, that the value
of her refinanced mortgage exceeded the value of her equity).

Even thoughl believe the federal cases cited abawmeorrectly apply the lawof
unconscionability they are nonetheless distinguishable from the instant case. Theircourt
O’Brien, Pety, Hatcher Carroll, and Robinson identified an inflated loan value as
unconscionale before the parties conducted discovery, whereas discovery is complete in the
instant caseSee, e.g.0O’Brien, 2013 WL 2319248, at *@, Petty, 2013 WL 1837932, at *8B;

Hatcher 2013 WL 1776091, at *3; Carroll, 2013 WL 173728, at *5; Robinson2012 WL
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3670391 at *2-3". This issignificantbecause the West Virginia Consumer Credit and Protection
Act (“WVCCPA”) encourages courts to allow unconscionability claims tocged through
discoverywhen plaintiffs merelyclaimthat a contract is unconscionable. The relevant WVCCPA
provision reads‘If it is claimedor appears to the court that the agreement or transaction or any
term or part thereof may be unconscionable, the parties shall be affordedraibéaspportunity

to present evidence as to igetting, purpose and effect to aid the court in making the
determination.” W. Va. Code § 462-121(2) (emphasis addedpeverakaseexplicitly cite this
WVCCPA provisionin denying motions to dismisSee, e.gO’Brien, 2013 WL 2319248, at *6
(“[T]he WVCCPA emphasizes the need for discovery in assessing unconscionabitits{ ¢
Hatcher, 2013 WL 1776091, at *3sam@; Petty, 2013 WL 1837932, at *4 (“[l]t is clear that
unconscionability claims should but rarely be determined based on the plealtingg]’)
(internal quotation omitted)

Having determined that a loan exceeding the value of a home is not evidence ofisebstant
unconscionability, | turn to the plaintiff's second argument. The plaintiff mamtaiat the loan is
substantively uncorsonable because itlid not provide a net tangible benefit to Mr. McFarland,
and instead placed him in a worse situation.” (Pl.’'s Resp. in Opp. to Def. Wells Rrar{peh
U.S. Bank’s Mot. for Summ. J. (“Pl.’s Resp.”) [Docket 54], at This argumentlao fails. There
is no requirement that a contract provide a taegiblebenefit” to either party. Whether a contract
is unconscionable does not turn on whether a party receives engible benefit from the

contract. Ratherto be unconscionabléhe contract must be “onsided and . .have an overly

! Robinsonlater proceeded through discovery and the court denied the defendatita for summary judgment,
stating that “numerous material issues of fact are in genuine disRatgirison v. Quicken Loanac., --- F. Supp. 2d.

---, No. 3:12¢v-0981, 2013 WL 6817643, at *5 (S.D. W. Va. Dec. 24, 20AB)ong those disputed facts were that
Quicken Loans “pressured” the plaintiff into a larger loan than shested and placed her into a “higher interest rate
loan than that for which she qualifiedd. The courtdid not identifyor explainwhich facts related to procedural
unconscionability and whicfactsrelated to substantive unconscionability
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harsh effect on the disadvantaged party.” Syl. PtGEResis Healthcare Corpi29 S.E.2d at 221.
Further, the plaintiff must point to a particular term or aspect of the contractethibves is
unconscionable. It is not enough to vaguely assert that the contract fails to providarayitde
benefit See id.at 229 (“[Clourts should assess whether a confaavisionis substantively
unconscionable on a cabg-case basis.”) (analyzing fairness of arbitration clause) (emphasis
added);Tucker 729 S.E.2d at 8202 (arbitration clausesfQuicken Loans, Inc. v. Browi@37
S.E.2dat659 (balloon payment and total cost of the loan). Therefore, whether the loan provided a
nettangible benefit is irrelevant.

It is the court’s responsibility tdetermine whether a contract or provision therein is
unconscionable. Syl. Pt. Genesis Healthcare Corp/29 S.E.2ét 221 (quoting Syl. Pt. Tfroy
Mining Corp. v. Itmann Coal Cp346 S.E.2d 749, 750 (W. Va. 1988Dn the facts of this cask,
FIND that the plaintiff has failed to present any evidence th#tte loanis substantively
unconscionableBecause a plaintiff is required to establish both substantive and procedural
unconscionabilitygeeSyl. Pt. 9,Genesis Healthcare Corp/29 S.E.2d at 221; Syl. Pt. Bicker
729 S.E.2d at 812), and the plaintiff has failed to establish substantive unconscionalalitt |
address whether the loan is procedurally unconscion@bte defendants’ otion for summary
judgment on Count | for unconscionable contra@GRANTED, and Count Is DISMISSED.?

B. Count Il | — Joint Venture & Agency

In Count Ill, the plaintiff argues th#tte defendants are vicariously liable for each other’s
actions (SeeCompl. [Docket 12] 1 4955). This vicarious liability is premised on two separate
theories: joint venture and agency. The defendants fooweimmary judgment, arguing that the

plaintiff has failed to present evidence in support of either theory.

2 The defendants also argue that Count | isfirmeed. Because | find that the plaintiff failed to pressidencen
support of Count I, | do not discuadhetherCount lis time-barred.
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It is difficult to understand how joint venture and agency can be asseriedeagndent
claims for relief.Joint venture and agency are vehicles for assigning liability to petiedid not
themselves commit a wrongee Armor v. Lantz 535 S.E.2d737, 74243 (W. Va. 2000)
(“IM]embers of a joint venture are . . . jointly and severally liable for all alitgps pertaining to
the venture, and the actions of the joint venture bind the individuaémiirers.”);Bailey v.
Firemen’s Ins. C9.150 S.E. 365, 365 (W. Va. 1929) (“A judgment binding an agent will also bind
his principal, where, under authority of the latter, his rights were assertbd hgent.”).

Nonetheless)Vest Virginia courts recognizbat joint venture and agency may be asserted
as indepeneht claims as long as they are basedier underlying claimsSee, e.g.Croye v.
GreenPoint Mortgage Funding, Inc740 F. Supp. 2d 788, 790 (S.D. W. Va. 2010)
(Copenhaver, J(rejecting argument that claim for joint venture, agency, and conspiracy is not
independentlycognizable)see also Carroll v. JPMorgan Chase Bank, NMo. 3:12cv-5985,
2013 WL 173728, at 5 (S.D. W. Va. Jan. 16, 2013) (Chambé&s.), Proffitt v. Greenlight Fin.
Servs,. No. 2:09¢v-1180, 2011 WL 1485576, at *4 (S.D. Wa. Apr. 19, 2011) (Copenhaver,.J.)
The Supreme Court of Appealsas repeatedlgnalyzel clams of joint venture and agenay
depthwithout dismissing them for failure to state a clatbee, e.g.Herrod v. First Republic
Mortgage Corp. 625 S.E.2d 373383 (W. Va. 2005) (joint venture, agency, and conspiracy);
Price v. Halstead355 S.E.2d 380, 3834 (W. Va.1987) (joint venture). Additionallyhecourt in
Dunn v. Rockwell689 S.E.2d 255 (20099 etermined that a claim for civil conspiraegnother
form of vicarious liability—could stand aan independent claineven though the cougcognized
that “[a] civil conspiracy is not per se standalone cause of action; it is instead a legal doctrine

under which liability for a tort may be imposed on people who did not actually comonit a t
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themselves but who shared a common plan for its commission with the actual pen(setré89
S.E.2d at 269.

In light of these authoritieghe court vill assume that West Virginia law permits joint
venture and agey to be aserted as an independent claprovided that such a claim is based
upon some other underlying wrong. Therefore, in order to survive summary judgheent,
plaintiff's joint venture and agency claim must be based upon an allegation and evidence of some
underlying wrong. The couthus examines th€omplaint to determine which underlying claims
arevicariously attributedo which defendants. Count | for unconscionable contract is directed to
“All Defendants” Count Il for breachof fiduciary dutyis directed to “Defendant Greentyeand
Counts IV and V under WVCCPA for illegal fees and misrepresentati@ndirected toWells
Fargo & US.Bank.” Therefore, the onlgubstantive claimagainst defendants Wells Fargo and
U.S. Bank are unconscionable contract, illegal fees, and misrepresentations.

Here, joint venture and agency may not be used to impose liability for unconscionable
contractin Count | as that claim is dismissed. Additionally, the plaintiff has not presemted
evidene that there existed a joint venture or agency relatioragtip Counts IV and V, which
relate to the servicing of thean And the plaintiff did not direct Count Il for breach of fiduciary
duty to U.S. Bank or Wells Fargo; that claim is only assertathagGreentred.herefore, without
a viableunderlying claim premised on agency or joint venaggerted against thelVells Fargo
and U.S. Bank cannot be vicariously liable as a result of an agency or joint veldtioasbip.

If there is any doubt about whether the plaintiff sought to hold Wells Fargo and WiS. Ba
liable for Greentree’s alleged breach of fiduciary duty, the plaintifedatb present evidence
suppoting the existence of any fiduciary relationship. In West Virginia, a plaisgékng to
recover for a breach of fiduciary duty must first establish that a fiqudationship existsSee
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Elmore v. State Farm Mut. Auto. Ins. C804 S.E.2d 893, 898 (W. Va. 1998) (defining fiduciary
relationship and determining that no such relationship runs from an insuraniez tara
third-party claimant).

Fiduciary relationships do not exisis a matter of coursén determining whether a
fiduciary relationship exists, the court should determine whether arléras$ created a special
relationshp by performing extraordinary servic&eeWhite v. AAMG Const. Lending Gtr.00
S.E.2d 791, 798 (W. Va. 2010) (“[W]here the lender and borrower have a ‘special relationship’
that extends beyond the contract, the borrower may recoveypertdamages.)Syl. Pt. 6,
Glascock v. City Nat. Bank of Way576 S.E.2d 540, 541 (W. Va. 2002)\(here a lender making
a constructioioan to a borrower creates a special relationship with the borrower by miaigtai
oversight of, or intervening in, the construction process, that relationship brings aviduty to
disclose any information that would be critical to the integrity of the construgptioject?).
Further,“the law does not generally recognize a fiduciary relation between creditor aod dieb
Knappv. Am. Gen. Fin. In¢c111 F. Supp. 2d 758, 766 (S.D. W. Va. 208@g alsdVittenberg v.
First Indep. Mortgage Co.No. 3:10ev-58, 2011 WL 1357483, at *18 (N.D. W. Va. Apr. 11,
2011) (“West Virginia does not recognize a fiduciary duty between a landdsorrower unless a
special relationship has been established.”)

Here, he plaintiff has presented no fastdicating thahis relationshipvith Greentree was
anything more than that oftgpical creditorbroker and borrowein fact, the plaintiff himself
admitted that he did not ask Greentree to “do anything special” for him other tim@amce his
house. (McFarland Dep. [Docket-834 at 82:112). The plaintiff merely allegs that he was

unsophisticated about finance ancdure of the precise terms of the loBuit those facts do not

15



give rise to a fiduciary relationship between the plaintiff and Greenotreevicarious fiduciary
relationship between the plaintiff and Wells Fargo or U.S. Bank.

For these reasonghe defendnts’ motion for summary judgment on Count Il is
GRANTED and Count 1l iDISMISSED.

C. Count IV —lllegal Fees under WVCCPA

The plaintiff alleges that Wells Fargo charged fees in violation of the WVC(CHe
Compl. [Docket 12] 11 5657). Specifically, the plaintificontends that Wells Fargo improperly
charged32 property inspection fees and three broker price opinionlfeegeen Februgr2008
and August 2011 SeePl.’s Resp. [Docket 54], at 19).

West Virginia Code 8§ 46/&-115 limits thefeesa lender may assess upon defalnt.
relevant part, it provides as follows:

(a) Except for reasonable expenses including costs and fees authorized by statute
incurred in realizing on a security interest, the agreement with respect to a
consumer credit sale or a consumer loan may not provide for charges as a result of
default by the consumer other than those authorized by this chapter.

(b) A consumer loan secured by real property. which includes in the loan
agreement a reinstatement period beigignvith the trustee notice of foreclosure
and ending prior to foreclosure sale, may, in addition to those authorized by this
chapter, permit the recovery of the following actual reasonable reinstatement
period expenses paid or owed to third parties: (i) Publication costs paid to the
publisher of the notice; (ii) appraisal fee when required by the circumstanbg

a regulatory authority and only after the loan has been referred to a trustee for
foreclosure; (iii) title check and lienholder notificatioeef not to exceed two
hundred dollars, as adjusted from time to time by the increase in the consumer price
index for all consumers published by the United States Department of Labor; and
(iv) certified mailing costs.
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W. Va. Code § 46A-2-118.

According tothe plaintiff, Wells Fargo’s fees were illegal because “they were not assessed
after a notice of sale, and they were not sses for publication costs, appraisals, title fees, or
mailing costs.” (Pl.’'s Rep [Docket 54], at 19)The plaintiff argues thatll default fees are
prohibited excepfor those expressly enumerategstatute(See idat 18-19). In respons&Vells
Fargo contends that the fees wpegmissiblebecausehey were assessed after defdoittwork
actually performedn order to “realize on their security interesfDefs. Wells Fargo and .8.
Bank’s Reply in Supp. of Their Mot. for Summ. J. (“Defs.” Reply”) [Docket 65], at 18).

The plaintiff's argument thall fees are prohibited, save those expressly enumdngted
statute, is without meriSection 46A-2-11%ndicates that “reasonable expenses” may be charged
by a lender as a result of defauticludingthose expressly authorized by statute. Thus, reasonable
expenses are permitted, as well as those authorizedthbiesthis interpretation is consistent with
dicta inKesling v. Countrywide Home Loans, liS2eNo. 2:09¢v-588, 2011 WL 227637, at *5
(S.D. W. Va. Jan. 24, 2011) (Copenhaver, J.) (observing that 2485&(a) “expressly permits
consumer loan agreemsrthat provide for recovery of ‘reasonable expenses’ incurred as a result
of ‘realizing on a security inter&st

Although the fees assessed to the plaintiff are not per se prohibited byZUEA they
still must(1) beincurred “in realizing on a security interest” af&) bereasonablerirst, the fees
were incurred in realizing on a security interdsis undisputed thatrae the plaintiff was in

default, Wells Fargo had a right to foreclose on the property. Thertdferfeesvere incurred “in

3 Count IV also alleges thiYells Fargo assessed fees in violation of West Virginia Code §4B2Y (“Fraudulent,
deceptive or misleading representatiorasiyl 46A2-128(“Unfair or unconscionable means”). It appears to the court
that these sections merely addressntieansof collecting fees, not the legality of thaderlyingfees.The plaintiff
does not explain how these sections refdells Fargo'deesper se illegh Therefore, theourtaddresses§8§ 127 and
128in relation to Count Mor “Misrepresentations & Unconscionable Conduct in Debt Collettion.
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realizing on a security interesCf. Banks v. Paul White Chevrolet, In629 S.E.2d 792, 796 n.7
(W. Va. 2006) (finding thaender wasot “realizing on a security interest” whetdiad no legal
or contractual right to dso).

Second,| FIND that the plaintiff hasnot presented evidence that the fees were
unreasonableWells Fargo contends that “[clonducting inspections of secured property where a
loan is in default ensures that the property remains occupied and ineg@od’r(Defs.” Refy
[Docket 65], at 18). Further, Wells Farga@srporate representative testified that it is the bank’s
regular practice to review property inspection reports to ensure that the workciuallya
performed(SeeFerguson Dep. [Docket 54-5], at 63:15-20).

In response, the plaintiff argues that the fees were unreasonable because tfievalsinti
regular contact with the bank, negating any need for Wells Fargo to inspect theyp(§eePl.’s
Resp. [Docket 54], at 19). This assertismot evidence in support of the plaintiff's claim, and
therefore it is not considered for purposes of summary judgment the plaintiff argues that
there is no evidence that Wells Fargo received or reviewed reports of theiorspdsee id). But
the burden of proof is on the plaintiff. The defendants are not required to negate the’plaintiff
assertions. Rather, the defendants satisfy their burden of production at the sundgargng
stage by demonstrating that the “evidence is insufficient to establishemtiasslement of the
[plaintiffs’] claim.” Celotex Corp. v. Catretd77 U.S. 317, 331 (1986) (Brennan, J. dissenting).
The defendants have done that here. In any event, the plaimg#hdbdisputehe testimony of
Wells Fargo’s corporateepresentative that Wells Fargegularly reviews property inspection
reports to ensure that work is actually performed.

Therefore, the defendants’ motiéar summary judgment on Count If@r illegal feesis
GRANTED, and Count IV iDISMISSED.
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D. Count V — Misrepresentations under the WVCCPA

The plaintiff alleges that Wells Fargo made misrepresentations in attemptintiet co
debtin violation of West Virginia Code § 468-127. (SeeCompl. [Docket 12] § 60). That
section providesn relevant part tha‘[n]Jo debt collector shall use any fraudulent, deceptive or
misleading representation or means to collect or attempt to collect claims or to dotanaiion
concerning consumers.” W. Va. Code 8§ 46A-2-Tie plaintiff further alleges that Wells Fargo
engaged in unconscionable means to collect debt in violation of West Virginia Code2814&A
(SeeCompl. [Docket 12] 1 59). That section provides in relevant part that “[n]Jo debt collector
shall use unfair or unconscionable means to collect or attensptlect any claim.'W. Va. Code
8 46A-2-128.

In support, lhe plaintiff asserts th&wells Fargo misrepresented tlitatvas approving him
for loan modifications on March 8, 2008, and June 20, 2@¥¥# (0an Modification Agreements
[Dockets 5414 and 3-15]). Both agreements purported to reduce the plaintiffisnthly
payments.The plaintiff and Wells Fargo signeshch agreemerit (Seeid.). However, it is
undisputed that Wells Fargo never honoredaipeementgSeeFerguson Dep. [Docket 54-5], at
72:25; 76:37; 77:1620). Viewing this evidence most favorably to the plaintiff, a reasonable jury
could conclude that Wells Fargo violated West Virginia Code 882827 and 46A2-128.Cf.
Ranson v. Bank of Am., N,Alo. 3:12ev-5616, 2013 WL 1077093, at *9 (S.D. W. Va. Mar. 14,
2013) (Chambers;.J.) (finding hat plaintiff statectlaims under 88 46&-127 and 46A2-128
where plaintiff allegedamong other things, that bank defendant “told him he qualified for loan

modification and would receive onenié completed the requested financial informatipkiontz

* Confusingly, Wells Fargo asserts that the plaintiff failed to premédence “that Wells Fargo actually sigreny
loan modification agreement or forbearance plan prior to the loan modifictted May 8, 2010.” This statement
flies in the face of the March 8, 2008yreement [Docket 544] andthe June 20, 200%greement [Docket 545],
which clearlydisplaysignatures from Wells Fargo representatives.
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v. Wells Fargo, N.ANo. 2:10cv-00864, 2011 WL 1297519, at*%(S.D. W. Va. Mar. 31, 2011)
(Johnston, J.)fihding plaintiff stated a claim under 8 46A127 where plaintiff allegethank
defendint misrepresented that it svaproviding a loan modificationy Accordingly, the
defendants’ motiofor summary judgmerdn Count V iSDENIED.
IV. Conclusion

As set out above, the defendants’ motion for summary judgment [Docket 46] is
GRANTED in part andDENIED in part. Accordingly, Counts,llll, and IV areDISMISSED.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented partyThe court furtheDIRECTS the Clerk to post a copy of this published
opinion on the court’'s website, www.wvsd.uscourts.gov.

ENTER: May 7, 2014
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JOSEPH K GOODWIN
UNITED STATES DISTRICT JUDGE

® The plaintiff also contends that Wells Fargo misrepresented to the office West Virginia Attorney General the
fact that it approved the plaintiff for loan modifications on March 8, 2008 Jane 202009. Seeletter to WV
Attorney General [Docket 48], at 2). Neither party explains how alleged misrepresentatioasthird partyare
collections or attempts to collect debt or obtain financial information coimceconsumers under West Virginia Code
88 46A:2-127 or 46A2-128.1 thereforedid not consider that evidence here.
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