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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
IN RE: BOSTON SCIENTIFIC CORPORATION

PELVIC REPAIR SYSTEM
PRODUCTSLIABILITY LITIGATION MDL No. 2326

THIS DOCUMENT RELATES TO THE FOLLOWING CASES:

Carolyn Frances SmothersBoston Scientific Corporation 2:12-4078
Carolyn Francis Smothers v. Boston Scientific Corporation evign16

MEMORANDUM OPINION AND ORDER

Pending in 2:12v-8016 is Boston Scientific Corporation’s Motion for Summary
Judgment Based on Statute of Limitations [Docket.49jr the reasons stated below, the motion
is GRANTED and these cases d&é&SMISSED.

|. Background

The plaintiff in these s alleges she was injured after she was implanted with Boston
Scientific Corporation’s (“BSC”) Obtryx Transobturator Mittethral Sling. $eeShort Form
Compl. [Docket 1], at 3)She filed two lawsuits against BSEirst, she sued BS@ the District
of Massachusetts on July 10, 2012. This action was later transbyrréek Judicial Panel on
Multidistrict Litigation to MDL 2326 andassigned its current case number, Z2%2078. A
second suit was filed on the plaintiff's behalf on November 20, 2010. This suit whdifgéetly
into the Boston Scientific MDL and was given case number-@248016.Unaware of the first

filing that originated in the District of Massachusettsselectedthe lateffiled caseas a

! Hereinafter, all docket entries will refer tal2:cv-8016.
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bellwether case to be prepared for tri8leePretrial Order #64).

On January 6, 2014, | eméel anOrder indicating that the plaintiff hadiled duplicate
actions and that the plaintiffust either (1) show cause within ten days why both actions should
not be dismissear (2)file the appropriate pleadings to dismiss the dupliaat®n (SeeOrder
[Docket 31]). The plaintiff then moved to dismiss 2428016 as a duplicate acti@md asked
thatl replace it with the earliefiled case, 2:12Zv-4078. SeeMotion to Dismiss [Docket 41], at
2). That motion remains pending.

In the instant motiondr summary judgment, BSC contends that the plaintiff's action is
barred by Tennessee’s epearstatute of limitationsThe plaintiff responds that | should apply
Massachusetts’s thrgear statute of limitations and find that her claims are nothames. As
| explain below, the plaintiffs claims are timéarred under Massachusetts’s thrgear
limitations period.

II. Legal Standard

To obtain summary judgment, the moving party must show that there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a rniatterFeed.

R. Civ. P. 56(a). In considering a motion for summary judgment, the walnot “weigh the
evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court will draw any permissible inference from the yingedcts in
the light most favorable to the nonmovipgrty. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the court will view all underlying facts and inferences in the light most
favorable to the nonmoving party, the nonmoving party nonetheless must offer someete

evidence from which a reasonable juror could return a verdict in his [or her] favamfdErson



477 U.S. at 256. Summary judgment is appropriate when the nonmoving party has the burden of
proof on an essential element of his or her case and rddesake, after adequate time for
discovery, a showing sufficient to establish that elenm@elotex Corp. v. Catretd77 U.S. 317,
32223 (1986). The nonmoving party must satisfy this burden of proof by offering maratha
mere “scintilla of evidence’ni support of his or her positiolnderson 477 U.S. at 252.
Likewise, conclusory allegations or unsupported speculation, without more, are insuticie
preclude the granting of a summary judgment mot®ee Felty v. Graves Humphreys (Ri8
F.2d 1126, 1128 (4th Cir. 198/o0ss v. Comm’ns Satellite Carg59 F.2d 355, 365 (4th Cir.
1985),abrogated on other groundBrice Waterhouse v. Hopkin490 U.S. 228 (1989).
[11. Analysis

The parties disagree on which state’s chaiteaw rules to applyThe plaintiff maintains
that Massachusetts’s choio&law provisions should applyecause her earlidited case 2:12-
cv-4078, was transferred from th®istrict of Massachusetts:\When a diversity case is
transferred by the multidistrict litigation panel, the law applied is that of the jur@diitom
which the case was transferre@hang v. Baxter Healthcare Cor®m99 F.3d 728, 732 (7th Cir.
2010); see alsoln re Temporomandibular Joint (TMJ) Implants Prodisab. Litig., 97 F.3d
1050, 1055 (8th Cir. 1996) (“[T]he transferee court must apply the state law that would have
applied to the individual cases had they not been transferred for consolidationtiat case
Massachusetts’s choiad-law rules would apply because the case was transferred from
Massachusettand it would have remained in Massachusetts but for MDL consolidation.

On the other handBSC argues that Tennessee’s choice of law provisions should apply.

BSC contends that the latéiled case, 2:12v-8016, whichwasslotted as a bellwethérshould

2BSC delined to waive its rights undéexeconinc. v. Milberg Weiss Bershad Hynes & Lerab3 U.S. 26
(1998, and, as a result, | am now unable to try this case as a bellwether case itrittis dis
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determine whastate’schoiceof-law provisions applyThis case was filed directly into the MDL
and does notormally have an “originating” district. Therefore, BSC argues, | should apply the
law of the state where tipdaintiff was implanted with the product, which is TennesSeeln re
Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods. Liab.,lNm.3:09-md-2100,

2011 WL 1375011, at *6 (S.D. lll. Apr. 12, 2011) (“[T]he better approach is to treat foreign
direct filed cases as if they were transferred from a judicial districtgsittithe state where the
case originated,” which is “the state where thenpiih purchased and was prescribed the subject
drug”); In re Avandia Mktg., Sales Practices & Prods. Liab. Ljtido. 07-nd-1871,2012 WL
3205620, at *2 (E.D. Pa. Aug. 7, 2012) (“The Court has concluded, as have other MDL courts,
that such cases shout@ governed by the law of the states where Plaintiffs received treatment
and prescriptions for Avandia.”).

After deciding what state’s choiad-law provisions apply, | would then use those
provisions to determine which state’s substantive law to apply. For insB8Ceargues that
even if | apply Massachusetts£hoiceof-law rules Massachusettgtilizesthe “most significant
relationship” test to determine which state’s substantive laws to &igéyNew England Tel. &

Tel. Co. v. Gourdeau Const. C&47 N.E.2d 42, 44 (Mass. 1995) (In deciding chaz&aw

issues, the “focus should be on which State has the more significant relationship to the
occurrence and to the parties with respect to the issue of limitations.”) (citistgt&aent
(Second)Conflict of Laws 8§ 142 cmt. éSupp. 1989) BSC contends that Tennessee has the
most significant relationship to this case becauseplaintiff is a citizen of Tennessee and the
product was implanted in TennessgeeBSC’s Reply in Supp. of Its Mot. for Summ. J.géd

on Statute of Limitations [Docket 78], at8). The plaintiff disagrees. She contends that

Massachusetts has the most significant relationship to this case bec&lse lB#&dquartered



there and the product was designed and manufactured t8esfls’ Resp. in Opp. to BSC’s
Mot. for Summ. J. Based on Statute of Limitations [Docket 718)atherefore, the plaintiff
urges the court to apply Massachusetts’s substantive law to this case, whidbasrecthregear
statute of limitatios on her claims.

| need not settle this disputiewill assume for the sake of argument that the plaintiff is
correct: thatMassachusettiaw applies here and that Massachusetts has the most significant
relationshipto this caseEven sothe plaintiff's claims are timebarred. Massachusettisesa
threeyear statute of limitation®r personal injury actionsSeeMass. Gen. Laws Ann. ch. 260, 8
2A. Massachusetts, like many other statedows the discovery rule. Under the discovery rule,
the imitations periodfor bringing an actiorbegins to rurfwhen a plaintiff discovers, or any
earlier date when she should reasonably have discovered, that she has been harméadvae may
been harmed by the defendantonduct.'Bowen v. Eli Lilly & Co, 557 N.E.2d 739, 74IMass.
1990). A plaintiff must have “(1) knowledge or sufficient notice that she was Idhrane (2)
knowledge or sufficient notice of what the cause of harm wias.at 742;see alsoKoe v.
Mercer, 876 N.E.2d 831, 836Mass.2007) (“[T]he threeyear statud of limitations period of 8§
2A does not start to run ‘until a plaintiff has first, an awarenesthdfipjuries and, second, an
awareness that the defendant causkd [njuries.”™) (quoting Doe v. Creighton 786 N.E.2d
1211, 1213Nass.2003)).

When a plaintiff relies on thediscoveryrule to argue that thdimitations periodwas
tolled, the plaintiff bears the burden to prove “both an actual lack of causal knowledge and the
objective reasonableness of that lack of knowledDeé& 786 N.E.2dat 1213 Although issues
relating to what the plaintiff knew are usually fact questions for the jurypltietiff will not

survive summary judgment if she cannot “demonstrate a reasonable expectatioving firat



the claim was timely filed.Koe v. Mercer876 N.E.2d 831, 836 (Mass. 2007).

The plaintiff was implanted with BSC’s Obtryx sling on May 11, 2009, more thae thr
years before she filed any lawsiseePls.” Resp. in Opp. to BSC’s Mot. for Summ. J. Based on
Statute of Limitations [Docket 71], ). But the plaintiff argues that tHemitations period did
not begin to run until &ater time The plaintiff contends that she did not have actual knowledge
of her injury until July 30, 20Q9vhen she visited her implanting physician for a folop See
id. at4, 15). She further argues that she did not make a causal connection between the device and
her injuries until she visited a different physician on SepterdBeP009, who told her that her
sling was causing problem$de idat 5; Smothers Dep. [Docket 71-1], at 138:21-139:8).

These contentions are without merit because the plaintiff heesifittedthat shewas
aware thatthe sling was causing hamjuries as early as three weeks after implantati®he
testified to this fact at her deposition:

Q. When did you first attribute the symptoms that you’re having now to your
sling?

A. Probably, | guess, about two or three weeks after | had it put'snbeen
so long. It's hard to remember.

Q. You didn't think that it could have been one of the otbets of the
surgery that were causing your problem?

A. | didn’t think it would be.
You just thought it must have been the sling?
Yeah.
(SmothersDep. [Docket 492], at 147:14148:2 (emphasis added)Jhe plaintiff does not
address this testimony in her response brief.
It is clear fromhertestimony that the plaintifivas on notice that she had been harmed,

and that her harm was attributable to the Obtryx simgarly as three weeks after implantation



which is June 1, 200WNo reasonable jury coulithfer otherwise.The plaintiff s notice that the
Obtryx caused her harm “creates a duty of inquiry and starts the running diatine ©f
limitations.” Bowen v. HILilly & Co., 557 N.E.2d 739, 743 (Mass. 199DdhereforeFIND that
the limitations period began to run against the plaintiff's claims on June 1, 2009. Having found
thatthe limitations period began to run on June 1, 2@@®following timelinedemongtatesthat

the plaintiff's claims are timéarred:

- May 11, 2009 Plaintiff implanted with Obtryx sling

- June 1, 2009 Plaintiff attributes symptoms to Obtryx sling three weeks after
implantation

- June 1, 2012 Plaintiff's claims become timbarred inMassachusetts

- July 10, 2012 Plaintiff files suit in District of Massachusetts, No. 2424078

- November 20, 2012 Plaintiff files suit directly into MDL, No. 2:12v-8016
The plaintiff failed to file her lawsuits within Massachusetts’s thrgear limitations
period.Therefore] FIND that the plaintiff's claims areme-barred
V. Conclusion
For the reasons stated above, BSC’s Motion for Summary Judgment Based on Statute of
Limitations [Docket 49] iSGRANTED andthese cases af@l SMISSED with pregudice. The
Clerk isDIRECTED to terminate all pending motions in these cases.
The courtDIRECT S the Clerk to send a copy of this Order to counsel of record and any

unrepresented party.



ENTER: July 11, 2014
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_JOSEPH GOODWIN
~ UNITED STATES DISTRICT JUDGE



