Parsons

v. Colvin

INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
TIMOTHY RAY PARSONS,
Plaintiff,
V. CASE NO. 2:13-cv-03157

CAROLYN W. COLVIN,
Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION

This is anaction seeking review of the decision of the Consioeer of Social
Security denying Claimarg applicationfor Disability Insurance BenefitéDIB), under
Title 11 of the Social Security Act, 42 U.S.€§ 401433 Both parties have consenttd
a decison by the United States Magistrate Judge.

Claimant Timothy Ray Parsonsprotectiwly filed an application for disability
insurance benefits on April 5, 200dlleging disability as of April 9, 200,0ue tolower
back pain, right leg and foot paand the inability to sit or stand for a prolongedipéd
of time (Tr. at 60%. The claim was denied initially and upon reconsiderma. Claimant
requested a hearing before an Administrative Lawlgku hereinafter ALJ). The
heaing was held on April 262002 in Huntington, West Virginia(Tr. at 275). By
decision dated May 28, 2002, the ALJ determinedt tBaimant wasnot entitled to
benefits(Tr. at272-285). Arequest for review of the hearing decision iged on July
19,2002 (Tr. at 290). Approxiately 3 Y2 years latepn February 3, 2008he Appeals
Council remandedhe case(Tr. at 286-289). A second hearing was conducted in

Huntington, West Virginia on June 22, 2006. On dhar 23, 2006, the ALJ
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determined that Claimant was not entitled tméfits. Claimant requested a review of
the hearing decision which the Appeals Council @ddi On August 262008, Claimant
filed a complaint instituting Civil Action No. 3:08v-01019. The presiding United States
Magistrate Judge remanded the case lllgjnent and memorandum order entered on
January 7, 2010 (Tr. At 60609). A third hearing was held in Huntington, West
Virginia on April 4, 2012. In a decision dated Juf7, 2012, the ALJ determined that
Claimant was not entitled to benefits (Tr. 385597). Claimant requested a review of
the hearing decision, which the Appeals Counciliddnon December 21, 2012 (Tr. At
574-577). Claimant brought the present action seeking judiaciaview of the
administrative decision pursuant to 42 U.§@05(q).

Under 42 U.S.C§ 423(d)(5) and§ 1382c(a)(3)(H)(i), a claimant for disability
benefits has the burden of proving a disabilit$ee Blalock v. Richardsod83 F.2d
773, 774 (4th Cir. 1972). A disability is defineas the inability“to engage in any
substantial gainful activity by reason of any medli determinable physical or mental
impairment which . . . can be expected to lastafaontinuous period of not less than 12
months...”. 42 U.S.C§1382c(a)(3)(A).

The Social Security Regulationsstablish a“sequential evaluatidnfor the
adjudication of disability claims. 20 C.F.R416.920 (203). If an individualis found
“not disabled at any step, further inquiry is unnecessarnyl. § 416.920(a). Thk first
inquiry under the sequence ishether a claimant is currently engaged in subsgdnti
gainful employment. Id. § 416.920(b). If the claimant is not, the seconduiry is

whether claimant suffers from a severe impairmend. § 416.920(c). If a severe

1 No record of the second hearing’s decision or tcaip$ was introduced or admitted onto the record.
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impairment is present, the third inquiry is whetlseich impairment meets or equals any
of the impairments listed in Appendix 1to SubpBrof the Administrative Regulations
No. 4. Id. § 416.920(d). If it does, the claimant is found dikad and awarded
benefits.ld. If it does not, he fourth inquiry is whether the claimastmpairments
prevent the performance of past relevant worlkl. § 416.920(e). By satisfying inquiry
four, the claimant establishes a prima facie cdsisability. Hall v. Harris, 658 F.2d
260, 264 (4th Cir.1981). The burden then shifts to the CommissiorMcLain v.
Schweikey715 F.2d 866, 86&9 (4th Cir. 1983), and leads to the fifth and fimaquiry:
whether the claimant is able to perform other forofssubstantial gainful activity,
considering claimat’s remaining physical and mental capacities andndaits age,
educaton and prior work experience. 20 C.F.R. § 416.920(f) (203). The
Commissioner must show two things: (1) that thencknt, considering claimarst age,
education, work experience, iB& and physical shortcomings, has the capacity to
perform an alternative job and (2) that this spegdb exists in the national economy.
McLamore v. Weinbergeb38 F.2d 572, 574 (4th Cir. 1976).

In this particular case, the ALJ determined thati@lant satisfied the first
inquiry because he has not engaged in substardiafig activity during the periofom
his alleged onset datef April 9, 2000, through the date he was last irexsly December
31, 2005 (Tr. at 590)Under the second inquiry, the ALJ found that Clamhauffers
from the severe impairments of degenerative dissedse of the lumbar spine,
generalized osteoarthritis and a depressive digona¢ otherwise specified. 1d.) At
the third inquiry, the ALJ concluded that Claimanimpairments do not meet or equal

the level of severity of any listg in Appendix 1. The ALJ then found that Claiant has
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a residual functional capacity for sedentargrk, reduced by nonexertional limitations
(Tr. at596). Claimant is unable to perform any past relevantk (Tr. At 595). The
ALJ concluded that Claimant aéd perform jobs such as surveillance ystmonitor,
grader/sorteand inspector, which exist in significant numberdhe national economy
(Tr. at596). On this basis, beefits were denied (Tr. At 597

Scope of Review

The sole issue before this court is whether thalfaecision of the Commsioner
denying the claim is supported by substantial ewmke In Blalock v. Richardson
substantial evidence was defined as

“evidence which a reasoning mind would accept aBcserit

to support a particular conclusion. It consistsradre than a

merescintilla of evidence but may be somewhat less than

preponderance. If there is evidence to justify &sal to

direct a verdict were the case before a jury, thleare is

'substantial evidencé.
Blalock v. Richardson483 F.2d 773, 776 (4th Cir. 1972) (quotibgws v. Cellebrezze
368 F.2d 640, 642 (4th Cir. 1966)). Additionalljaet Commissioner, not the court, is
charged with resolving conflicts in the evidencélaysv. Sullivan, 907 F.2d 1453, 1456
(4th Cir. 1990) Nevertheless, the courtsiust not abdicate their traditional functions;
they cannot escape their duty to scrutinize theréas a whole to determine whether
the conclusions reached are ratiohaDppenheim v. Finc95 F.2d 396, 397 (4th Cir.
1974)

A careful review of the record reveals the decisminthe Commissioner is not

supported by substantial evidence.



Claimants Background

Claimant washorn on December 1, 1965, and wasty years old on the date he
was last insuredTr. at596). Claimantgraduatedrom high schoolandhas trainng in
welding (Tr. at 312). Claimant has past relevant work experience as aevehnd
mechanic. Claimant filed an application on April 5, 2001. &lapplication asserts a
disability onset date of April 9, 2000 Claimant asserts he injured his back on July 22,
1999, “while pulling a cable” at work (Tr. at 109).

The Medical Record

The Court has reviewed all evidence of record,udahg the medical evidence of
record, and will discuss it further below as neeceygs

Claimants Challenges to the Commissiofsebecision

Claimant asserts that thA.J’s decision is not supportdxy substangal evidence
because (1) the weight of the evidence of recoristantiates Claimant’s allegations of
disability; (2) theALJ failed to properly evaluate Claimant’s credibilit{3) the ALJ
failed to give proper weight to Claimant’s treatiagurce opinions; (4) the ALJ failed to
give proper consideration to Chant’s mental impairments and the parameters of
SSR969p (ECF No. 9.

The Commissioner argues that (1) substantial ewdesupports the ALS3
evaluation of the evidence in the record a whole; (2)the ALJ reasonably found
Claimant’s testimony not credible; (83ubstantial evidence supports the weight the ALJ
applied to the opinion of Claimant’s treating nesmogeon Panos Ignatiadisvi.D.; and
(4) the ALJ fully accommodated Claimaathental impairment@&CF No. 1Q.

The ALJ must accompany his decision with sufficiee¥planation to allow a
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reviewing court to determine whether liscision is supported by substantial evidence.
“[T]he [ALJ] is required by both the Social Security Act, 42SLC.§ 405(b), and the
Administrative Procedure Act, 5 U.S.€557(c), to include in the text of [his] decision a
statement of the reasons for that decisiorCook v. Heckler783 F.2d 1168, 1172 (4th
Cir. 1986). The ALJX “decisions should refer specifically to the evideimderming the
ALJ's conclusion. This duty of explanation is ajwaan important aspect of the
administrative charge . .”. .Hammond v. Heckle765 F.2d 424, 426 (4th Cir. 1985).

Treating Physician Analysis

In evaluating the opinions of treating sources, #hd generally must give more
weight to the opinion of a treating physician besatwhe physician is often most able to
provide “a detailed, longitudinal picture” of a olaant’s alleged disability. See 20
C.F.R. 8§ 404.1527(d)(2) (28L Nevertheless, a treating physician’s opiniorai®rded
“controlling weight only if two conditions are mefl) that it is supported by clinical and
laboratory diagnostitechniques and (2) that it is not inconsistent vather substantial
evidence” Ward v. Chater 924 F. Supp. 53, 55 (W.D. Va. 1996ke alsp20 C.F.R. §
404.1527(d)(2) (2012). The opinion of a treatingypician must be weighed against the
record as avhole when determining eligibility for benefits. 0Z.F.R. 88 404.1527(d)(2)
(2012). Ultimately, it is the responsibility oféhlCommissioner, not the court to review
the case, make findings of fact and resolve cotsflaf evidence Hays v. Sullivan907
F.2d 1453, 1456 (4th Cir. 1990). As noted aboweyéver, the court must not abdicate
its duty to scrutinize the record as a whole toedetine whether the ALJ’s conclusions
are rational. Oppenheim v. Fing95 F.2d 396, 397 (4th Cir. 1994).

If the ALJ determines that a treating physician’s opinghould not be afforded
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controlling weight, the ALJ must then analyze andigh all the evidence of record,
taking into account the factors listed in 20 C.RBBR.04.1527. These factors include: (1)
Length of the treatment relationship and frequency aleation, (2) Nature and extent
of the treatment relationship, (3) Supportabili4) Consistency, (5) Specialization and
(6) various other factors. Additionally, the regtibns state that the ALJ “willlways
give good reasons in our notice of determinatiomecision for the weight we give your
treating source’s opinion.”ld. 8 404.1527(d)(2).

The court cannot conclude from the AtJlecision thasubstantiated evidence
supportghedetermination that Claimant is not disabled. Reégag his low back pain
as Claimant points out ihis brief, the ALJ did not list the factors or the cathesration
given to each factor in determining the weight giu® the treating source’s opinion as
addressed under 20 C.FR404.1527(d)(2). Dr. Ignatiadis has been ClainsEant
treating neurosurgeon since 1999 (ar.238).Dr. Ignatiadis referred Claimant to St.
Mary’s Medical Center for Pain Relief. At the Cenfer Pain Relief, Claimant received
treatment from David Caraway, M.Dand Felix Muniz, M.D.In attempts to reduce his
back pain, Claimant underwent a discectomy of-3%, received caudal and
transforaminalepidural steroid injectionand underwentmplementationof a spinal
cord stimulator® The treating physicians at the Center for Pain &ekcommended a
Morphine pump implant but Claimant decided agairisat the timebecauseof his
concern oftreating a tolerance to Morphine

The ALJ reference Dr. Ignatiadis’ opinion that Claimardould not perform any

2 Following surgery, there was no reduction in symmpgdology and evidenced epidural scarring(at.
388).
3 The stimulator failed to provide any reduction iaip and was removed after one week @r388).
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work and determined that he would not grant thenapi “controlling weight” (Tr.at
595). Howeverthe ALJ did not state what weight was given to [@natiadis’ opinion.
Social Security Ruling 92 provides that:

[A] finding that a treating source medical opinion is not well

supported by medically acceptable clinical and latory

diagnostic techniques or is inconsistent with théheo

substantial evidence in the case record meamy that the

opinion is not entitled to “contrbhg weight,” not that the

opinion should be rejected. Treating source mddica

opinions are still entitled to deference and mustweighed

using all of the factors provided in 20 C.F.R. 41527 and

414.927. In many cases, a treating source’s médmaion

will be entitled to the greatest weight and shobé&adopted

even if it does not meet the test for controllingight.

Additionally, the ALJ did notindicatethe weight given to treating physicians Dr.
Muniz and Dr. Caraway when discussing Claimant’s bevek pain. In contrast, the ALJ
specifically granted “great weight” to the consaljiMedical Expertsopinions. (Id.)

The ALJ failed to address and anzdythe factors listed i20 C.F.R. §
404.1527d)(2) in determining the weight given to Claimant’s trieatphysicians for low
back pain. TheCourt cannot conclude the decision is supportedubssantihevidence
without, at a minimum, weighing the Claimg&s treating physicians’ opinions for his low
back pain The ALJ failed todemonstrate the consideration and analysiheftreating
physicians’ length of traanent, nature and extent of treatment, frequency of
examinationand specialization.

The ALJ failed to consider and analyze all the factors listed irci&oSecurity
Regulations in determining the proper weight to egitreating source opinions.

Although the ALJ gave great weight to the opinimfsonsulting Medical Experts, the

ALJ failed to provide a thorough treating sourcebmsis.
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After a careful considerationf the evidence of record, theoGrt finds that the
Commissiones decision is not supported by substantial evidendecordingly, by
Judgment Order entered this day, this matter is RESED and REMANDED for
further administrative proceedings pursuant toftwth sentence of 42 U.S.€405(g)
and this matter is DISMISSED from the docket ofsthourt.

The Clerk of this court is directed to transmit apof thisOrder to all counsel of
record.

ENTER: March 3120 4.

|
( \/-\/// \’\th-a’v' ’\/\‘:’ —— ~“"/'"/‘"“
\ Dwane L. Tinsley
— United States Magistrate Judge




