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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

EMMANUEL O. SOYOOLA,
Plaintiff,
V. CIVIL ACTION NO. 2:13-cv-08907
OCEANUS INSURANCE COMPANY,
Defendants.
MEMORANDUM OPINION AND ORDER
Pending before the court is the defendant Oceanus Insurance Company’s (“Oceanus”
Motion for Summary Judgment [Dockétl7]. This insurance dispute arises from a medical
malpractice action filed against CEmmanuel O. Soyoola for halegednegligent delivery of
Jamie and Tracy McNeely’s baby. The policy at issue is a claiateandreported policy. The
policy only covers clams asserted against the insured and reported to the insurer during the policy
period. For the reasons discussed below, | conclude that Dr. Soyoola has faksaitd evidence
that a claim was made against him during the policy peAcdordingly, Oceaus’smotion is
GRANTED.
l. Background
Dr. Soyoola practiced as an obstetrician and gynecologist in Logan County, VWgsiaVir
(SecondAm. Compl. [Docketl1y { 1). In 2005, Dr. Soyoola obtained medical malpractice
insurance from Oceanus to cover his practid&/ast Virginia and GeorgiaSgeDr. Soyoola Aff.

[Docket 1231]  6; Ex. B, Policy [Docket 119 at 1Q. The policy at issue is identified as Policy

! This docket entry contains multiple exhibits, each with their own pé#igin The pages cited for this docket entry
reflect the pagination of the entire entry rather than the individual exhibits
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Number 072006015 (“the Policy”) (Ex. B, Policy [Docket 119], at 30The Policy had a limit of
$1 million per claim. Iid.).
The first page of the Policy explicitly states:
THIS IS A CLAIMS MADE POLICY.The coverage of this policy is limited for
only those clans thatare first made against the insured and reported to the
Company while the policy is in fordelease review the policy.
(Id. at 11 (emphasis added)). The Policy continues to state the following:
The coverage provided in this Policy is written on a “claims mauhesis.
Coverage is limited to liability for those claims which areesult of medical
incidents occurring subsequent to the retroactive date [August 1, 2004] stated on
the Declaratios Page and defined in the Polioglaims must be first made

against the Named Insured and reported to the Company during the policy
period.

Failure to comply with any conditions of this contract may give the
Company the right to deny coverage, cancel or rescind this Policy.

(Id. at 12(emphasis added)

The Policydefines “claim” as‘the sum the insurer is obligated to pay on behalf of the
insured which the insured becomes legally obligated to pay as damages becatmedifa
incident’ or ‘suit’ seeking those damages from theuned.” (d. at14). The Policy does not define
“claim” in the context of a claim asserted against the insured.

The Policy also outlines certain duties and obligations that arise iftt@wdemand for
money or suit is made against the insured:

NAMED INSURED’S DUTIES IN THE EVENT OF A CLAIM

If there is a written demand for money and/or suit involving the Named
Insured or any other protected person under this Policy, the Named Insured must
comply with the following or the Company will have no duty oligdtion to

defend or indemnify the Named Insured:
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The insured must tell the Company what happened, as soon as possible,
even though no claim has been made. The Named Insured must provide the
Company with full disclosure. If the Named Insured or any gqibeson covered
under this Policy is aware of a potentially compensable event, they must notify
the Company in writing with the following informatiomcluding but not
limited to:

a. Date time and place of the event, and

b. the persons involved, and

c. the specific nature of the incident or events, and

d. the type of claim that may result as well as the services that were

provided.

(Id. at 16).

In August 2006, Oceanus renewed and reissued the P&8asD(. Soyoola Aff. [Docket
1231] 1 9). Prior to the renewal, Dr. Soyoola alleges that he received a thank yocandote
photographs of the ballsom the McNeelys.%eePl.’s Resg. and Objections to Def.’s Statement
of Material Fact (Pl.’'s Resp. to Fact¥) [Docket 122] 11 19, 24). The thank you note states “To:
Dr. Soyoolg,] Thanks for everything you did to save my little Ppy life[,] From: Jamie & Tracy
McNeely.” (Thank You Note and Photographs [Docket-2P3The note and the photographs are
undated Dr. Soyoola assertse transmitted the note and the photographs to Fred Seilkop with
Healthcare Professionals Services, Inc. (‘(HPSWho Dr. Soyoolaalleges was Oceanss’
insurance brokerSeePl.’s Respg. to FactdDocket 122]1 19, 24)Dr. Soyoola also claimise
verbally notified Mr. Seilkop of the claim prior to August 2006e€Dr. Soyola Dep. [Docket
123-5], at 166:20-168:)1

On August 12009, Oceanus terminated the Policy and issue8d@oola tail coverage of

$250000. SeeSecondAm. Compl. [Docketl15] 19). On December 15, 2009, Dr. Soyoola’s



counsel in another medical malpractice case received an email from the McNeelgsya@ee
Ex. J,Emailfrom Paul Farrell to Sam Fox (Dec. 15, 2009) [Docket 119], atlH& emdistated:
My law firm has been retained by Jamie L. McNeely to pursue a medical
malpractice claim against Emmanuel Soyoola, MD et al. arising out of the
traumatic birth of Trace McNeely (DOBL1.10.2005) at Logan Regional
Medical Center.
Themedical reords indicate at 1410 hours “VE-unable to reach inner os.
to verify presenting part.” At 1840 hours a vaginal exam indicated 6@Ro/4/
followed by artificial rupture of membranes. A STATsection was called at
1846 hours due tacord prolapse. Mrs. McNeely was brought to the operating
room at 1857 hour8aby Trace was delivered at 1914 hours. Baby Trace was
born with APGARS of 81-7. Arterial blood gas was reported at pH6.99 with a
Base Exces=21.2L. Seizure activity was noted at 2030 hours. Baby Twase
placed on a ventilator at 2130 hours. Baby Trace was transferred to the
University of Kenteky Medical Center Neonatologyii and diagnosed with
hypoxic ischemic encephalopathy.

Please advise to whom the Notice of Claim and Certificate of Meritciau
directed.

(Id. at 58. The next day, the lawyer sent an email to Oceanus notifying it of the cBasiX. K,
Email from Sam Fox to Ron Kurtz (Dec. 16, 2009) [Docket 18960. The lawyer indicated in
the email that he had informed Dr. Soyoofdhe claim. Seed.).

On April 4, 2013, Dr. Soyoola sued Oceanus in the Circuit Court of Kanawha C&swy. (
Compl. [Docket1-2]). The suit was removed to this court on April 24, 20B2efNotice of
Removal [Docket 1]). On December 11, 2013, | granted Dr. Soyoola leave to amend hisrtompla
(SeeOrder [Docket 60) | permitted Dr. Soyoola to assert fivdaims based on the Policy: (1)
breach of contract, (2) unfair trade practice$,fébse and deceptive practices) fraud, and (5)
punitive danages(See id). After several attempts to file an amended complaint that conformed to
the December 11, 2013 Order, Dr. Soyoola moved to amend his complaint again on April 23,
2014, which | granted.SeeOrder [Docket 114]). Oceanus now moves for summadgient,
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primarily arguing that coverage does not exist because Dr. Soyoola did not adher@olicy’s
notice provisions. Dr. Soyoola responds that he gave Oceanus notice of the McNegly cla
through Mr. Seilkop, before August 200&s | will discussbelow, Dr. Soyoola has failed to
presentvidence that a claim was asserted against hinmgl the policy periodnd therefore no
coverage exists. Because Dr. Soyoola’s claims depended on the existence ge¢dvei@aims
fail.

Il. Legal Standard

To obtain summary judgment, the moving party must show that there is no genuine issue as
to any material fact and that the moving party is entitled to judgment as a matter oédawR. F
Civ. P. 56(a). In considering a motion for summary judgment, thet eali not “weigh the
evidence and determine the truth of the matt&énderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court will draw any permissible inference from the ungddygts in the
light most favorable to the nonmovimpgrty. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587-88 (1986).

Although the court will view all underlying facts and inferences in the ligigtifiavorable
to the nonmoving party, the nonmoving party nonetheless must offer someréte evidence
from which a reasonable juror could return a verdict in his [or her][fdV@nderson477 U.S. at
256.Summary judgment is appropriate when the nonmoving party has the burden of proof on an
essential element of his or her case and dwmtsmake, after adequate time for discovery, a
showing sufficient to establish that eleme@elotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). The nonmoving party must satisfy this burden of proof by offering more than a mere

“scintilla of evidence” m support of his or her positioAnderson 477 U.S. at 252. Likewise,



conclusory allegations or unsupported speculation, without more, are insufficigeictude the
granting of a summary judgment motiddee Felty v. Graves Humphreys (818 F.2d 1126
1128 (4th Cir. 1987)Ross v. Comm’ns Satellite Car@59 F.2d 355, 365 (4th Cir. 1985),
abrogated on other groundBrice Waterhouse v. Hopkiy490 U.S. 228 (1989).
II. Discussion
A. Maturity of the Motion

Dr. Soyoola argues that summary judgment shbaldenieds premature due to a lack of
adequate discovery. Oceanus has moved to stay digdexetimes pending the resolution of its
motion to dismiss and itsiotion to strike, for sanctiongnd/or judgment on the pleadings. |
denied Oceantsmotion to dismiss as moot because | granted Dr. Soyoola’s motion for leave to
amend. | also granted Ocearsusiotion to strike and thus denied the motion for judgment on the
pleadings asoot.

No depositions have been conducted in this €asording to Dr. Soyoola, only two
written discovery responses have been served and answered. Oceanus contehdsashat
provided Dr. Soyoola with voluminous discove($eeDef.’s Respto Emmanuel O. Soyoola’s
Mot. to Compel DiscResp [Docket 55] at 56). In his brefing, Dr. Soyoola states thag“cannot
know precisely what Oceanus did to investigate his claim to the $1 million coveieeweise,
Oceanus has refused to comply with discovery by failing to produce documents nespmigi.
Soyoola’s requests, including Ocearsushderwriting file for Dr. Soyoola’s coverages[(Pl.’s
Mem. in Opp’n to Def.’s Mot. for Summ. J. [Docket 123], at 4 n.2). In discussing the thank you

note that kallegedlytransmitted to HPSDr. Soyoola states that “as HR8fuses tgroduce Mr.

2 However, the recoricludes Dr. Soyoola’s deposition that was taken in the underlying medidatraatice action.
(See generallpr. Soyoola Dep. [Docket 123)).
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Seilkop for deposition or production of all of HPSI's records regarding Dr. Soydslpogsible
other relevant written documents exist, which Dr. Soyoola hasn’'t beemaudedss because of an
alleged stay of discovery urged by Oceanusitsdounsel.”(SeePl.’'s Ress. to Fact§Docket
122]1 19).

If 1 delayedsummary judgment and permitted additiod&covery, it is unclear what
evidence Dr. Soyoola could obtain in furtherance of his claims. For example, depasing M
Seilkop might reval that he receive®r. Soyoola’s verbal notice of his alleged malpractite
might also show that Mr. Seilkop received the thank you note and photographs. A¢teSs’'so
records might reveal that they had received a report of a claim from Dr. Sayloalaver, this
additional evidence would not show whether a claim had been asserted againstoDla.Skao
obtain coverage, a claim had to be asserted against Dr. Soyoola and Dr. Soyoola had batreport t
claim to Oceanus during the Policy period. As plaxn more fully below, a claim requires a
demand for relief or damages. Dr. Soyoola’s belief that he may have cechméilpractice and
his report of this belief to Mr. Seilkop and HPSI does not support his claim for covéfrage.
policy at issue is notraoccurrence policy but a clainmsadeandreported policy. The mere fact
that malpractice occurred and that the insured was aware of his own malpracsofigent to
trigger coverageSee generallizee R. Russ, Thomas F. Segall8 Couch on Insurare§ 186:13
(3d ed. 200p(“‘[C]laims made’ policies[tover only ‘claims’ that are ‘made’ against the insured
during the policy period, regardless of when the circumstances giving rise to the claimedcc
while others (called ‘occurrenceolicies) cover claims based on activity occurring during the

policy period, regardless of when the claim is actually assertedstdinothers narrow their



coverage to claims that both are made during the policy period and which are based on
circumstances occurring during that perifdlemphasis added)).

Moreover, &hough Dr. Soyoola joined in a motion to extend discovery until | ruled on
certain dispositive motionse has not filed a Rule 56(d) affidavit containing “specified reasons”
as to why summary judgment should be deferred. Fed. R. Civ. P. B6&lrourth Circuit places
“great weight” on Rule 56(d) affidavit&vans v. Tech. Applications & Serv. (0 F.3d 954, 961
(4th Cir.1996).In Evans the Fourth Circuit stated thdaflure to file an affidavit under Rule 56[d]
is itself sufficient grounds to reject a claim that the opportunity for disgavas inadequatéld.
(quotations omitted) Therefore, IFIND that Oceanus’ motion for summary judgment is not
premature.

B. Breach of Contract

Dr. Soyoola alleges that Oceanus breached its insurance contractrigytéaprovide $1
million in coverage for the McNeely claim, even though he timely reportedadhne during the
Policy period. In West Virginia, “[d]etermination of the proper coverafjan insurance contract
when the facts are not in dispute is a question of |Matlin v. Wetzel Cnty. Bd. of Edu&69
S.E.2d 462, 464 (W. Va. 200@)uoting Syl. Pt. 3, Pt. T.lennant v. Smallwoe&68 S.E.2d 10, 11
(W. Va. 2001). “Language in an insurance policy should be given its plain, ordinary meaning.”
Syl. Pt. 1 Mylan Labs, Inc. v. Am. Motorists Ins. Co/00 S.E.2d 518, 520 (W. Va. 2010) (quoting
Syl. Pt. 1, Soliva v. Shand, Morahan & C@845 S.E.2d 33, 33 (W. Va. 1986)erruled on othe
grounds byNat’l Mut. Ins. Co. v. McMahon & Sons, In856 S.E.2d 488 (W. Va. 1987jWhere
the provisions of an insurance policy contract are clear and unambiguous they are nbtsubjec

judicial construction or interpretation, but full effect wi# given to the plain meaning intended.”



Syl. Pt. 2W.Va.Fire & Cas. Co. v. Stanley02 S.E.2d 483, 486 (W. Va. 2004). However, when
“the language of an insurance policy provision is reasonably susceptible offeverdimeanings

or is of such doubtfumeaning that reasonable minds might be uncertain or disagree as to its
meaning, it is ambiguous.” Syl. Pt. Bl. When an insurance provision is ambiguous, “it is
construed against the drafter, especially when dealing with exceptions andofvbnaisation.”

Boggs v. Camde@lark Meml Hosp. Corp, 693 S.E.2d 53, 58 (W. Va. 2010) (quotidgyne v.
Weston466 S.E.2d 161, 166 (W. Va. 1995)).

Theunambiguous language of the Polestablishesghat it is a claimsnadeandreported
policy. “[I] n claimsmadeandreported policies, coverage is triggered only where the-garty
claim is asserted against the policyholder during the policy pandthe policyholder notifies the
carrier of the @dim during the policy periodFranklin D. Cordell3 New Appleman on Insurance
Law Library Edition8 20.01[7][b](2012)(emphasis in original)Although the Supreme Court of
Appeals of West Virginia has not addressed claimasleandreported policies in a published
decision, the couthasacknowledged thahese policies “includéhe additional requirement that
the insurer be notified of the claim within the policy periddridsay v. Attorneys Liab. Prot. Soc.,
Inc., No. 114651, 2013 WL 1776465, at *2 n.2 (W. Va. Apr. 25, 2013) (memorandum decision)
(finding no coverage existed because insured failed to report claim to insurer duriaghéhe s
policy period in whiclthe claim was made against the insure&y.other courts have notetihe
purpose of a claims made andagpd policy [is] to allow the nsurer to more accurately fix its
reserves for future liabilities and compute premiums with greater certaingxington Ins. Co. v.
Integrity Land Title Cq.852 F. Supp. 2d 1119, 1133 (E.D. Mo. 20@f)otingH & R Blockv. Am.

Int’l Specialty Lines Is. Co, 546 F.3d 937, 942 (8th Cir. 2008pee generall3 New Appleman



on Insurance Law Library Editio8 20.01[7][d (“Claims-made policy forms were developed in
part to allow insurers to know sooner and with greater certainty whether and textdrwat a
policy will have to respond to claims.”).

Here, the Policy requires that a claim be asserted against the iasdrat the insured
report this claim to the insurer dugithe Policy periodAs discussed above, the retroactive date of
the Policy was August 1, 2004 and the Policy waaminated on August 1, 2005dePolicy
[Docket 119], at 10Seconddm. Compl. [Docket 115] )9 Therefore, for coverage to exist for the
McNeely claim, the McNeelys must have asserted a claim against Dr. Soyoola amydaaS
must have reported that claim to Oceanus between August 1, 2004 and August 1, 2009.

Although the Policy doesot define when a claim is asserted against an insured, the lack of
a definition does not render the Policy ambiguous. The Supreme Court of Appeals of West
Virginia has noted that “simply because [] phrases are undefined does notaraatbiguity in
the policy language, but merely requires a court to applyplhi@, ordinary meaning to tfje
phrases.”Blake v. State Farm Mut. Auto. Ins. .C685 S.E.2d 895, 900M. Va. 2009). See
generallylTC Inws. v. Emp’rs Reinsurance CoyfNo. Cv98115128, 2000 WL 1996233, at *7
(Conn. Super. Ct. Dec. 11, 2000) (unpublished) (collecting cases and observing that the
“overwhelming weight of authorityholds that the failure to define claim in a “claims made”
policy does not render the policy ambiguous). The plaircatidary meaning of “claim” requires
a demand for relief or damagé&ee Black’'s Law Dictionarg64 (8th ed. 2004) (defining “claim”
as “1. The aggregate of operative facts giving rise to a right enfordaalalecourt . . . 2. The
assertion of an existingght; any right to payment or to an equitable remedy, even if contingent or

provisional . . . 3. A demand for money, property, or a legal remedy to which one asséits a rig
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. ."); see alsowebster's Il New College Dictionar306 (1995) (defining clen to mean [t]o
demand or to ask for as one’s own or one’s due”).

The record does not establish ttia¢ McNeelys asserted a claiagainst Dr. Soyoola
during the Policy periodr. Soyoola point$o the thank you note as evidence that a claim was
made gainst him prior to August 2006. However, the note does not indicate that Oceanus could be
become legally obligated to pay damages due to a medical act or onussiomtted by Dr.
Soyoola, which fat under the Policy’s definition of a claim. In fact, thete demonstrates the
opposite—that a claim would not be filed. As Dr. Soyoola acknowledged in his deposition in the
underlying medical malpractice actidme had no idea that the McNeelys would sue HgeeDr.
Soyoola Dep. [Docket 123], at 126:612 (“A: | didn’t know, becauseafter it she’s been, the
patient has been with us. She brings that baby every year. We celebratenatrery year, so |
didn’t know anythingthatwas going to happen ti . . .towards the last year of my staying in
Logan, when | got that suit.”Jn addition, the note does not contain a demand for relief or
damagesTherefore even mder the most basic definition of “claim,” thtisank younote would
not pass muster.

The only other evidence of a claim being asserted adainStoyoola is an email from the
McNeely's counsel to one of Dr. Soyoola’s lawyers. The email, dated Dec&®2009, stated
that the McNeelys had retained counsel and planned to file a malpractice suit@gaftg/oola
due to his negligent deliveryf their baby. Ex. J, Emaifrom Paul Farrell to Sam Fox (Dec. 15,
2009) [Docket 119]at58). The email also asked Dr. Soyoola’s counsel tolégge advise to
whom the Notice of Claim and Certifigaof Merit should be directed(ld.). In an email to

Oceanus the next day, Dr. Soyoola’s counsel indicated that he had informed Dr. Suytbela
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claim. (Ex. K, Email from Sam Fox to Ron Kurtz (Dec. 16, 2009) [Docket 119], at 60). Although
this emailcertainly would constitute a claim against Dr. Soyoblasnotsent duringhe Policy
period which was Augst 1, 2004 tcAugust 1, 2009 Therefore because a claim wassserted
against Dr. Soyoola during the Policy period, there is no coverage for the MciNeely c
C. Dr. Soyoola’s Remaining Claims

Dr. Soyoola has also alleged claims for unfair trade practices, false aptivkepeactices,
fraud, and punitive damages. Dr. Soyodiams that Oceanuengagedn unfair trade practice
and false and deceptive practices by failing to acknowledge or investigate bol&®yglaim for
$1 million, refusing to settle the McNeely lawsuit for $1 million after liability becarasamably
clear, and forcing Dr. Soyoola to file the instant action to obtain coverage thed@olicy. See
Second Am. Compl. [Docket 115] 11-38). Dr. Soyoola alleges that Ocearftmudulently
“misrepresented . . a material fact-that he had no coverage under the Policy for the McNeely
claim and actions, even though Oceanus had calculated and knew that Dr. Soyoola had that
coverage.” [d. § 37). Finally, Dr. Soyoola asserts that Oceanus intentionally, willfulig, a
wantonly committed all of these actl. 1 4251).1t is clear that Dr. Soyoola’s remaining claims
all depend on the existence of coverage under the Policy. Because there is no coverage, Dr.
Soyoola’s remaining claims fail. Accordingly, GRANT Oceanus motion for summary
judgment.

V. Conclusion

For the reasons discussed ah@eeanuss motionfor summary judgment [Docket 1]Lig

GRANTED.
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The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented partyThe court furtheDIRECTS the Clerk to post a copy of this published

opinion on the court’'s website, www.wvsd.uscourts.gov.

ENTER: June 19, 2014

B

/ </
\ ' / ) // ( E J
Ao o n . IX s,
JOSEPH K" GOODWIN  /

UNITED STATES DISTRICT JUDGE

J
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