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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

CEDEAL HARPER,

Plaintiff,
V. CIVIL ACTION NO. 2:13-cv-19796
MICHAEL BLAGG, et al.

Defendant.

MEMORANDUM OPINION AND ORDER

On July 15, 2013Plaintiff Cedeal Harperpro se, an inmate at the Mount Olive
Correctional Complex (“prison”) in Mount Olive, West Virginia, filedCamplaint alleghg that
his right to be free from cruel and unusual punishment under the Eighth Amendment aiasl viol
by the prison officials when he was pepper sprayed while siamglcuffed and shackled in a
common area of his segregation unit atghison. OnFebruary 11thMarch 18h, and April 18,
2014, Plaintiff filed variousdocuments seeking a preliminanjunctionand a restraining order
enjoiningprison officials from using force against Plaintiff and other prison inmatessihle or
the otheiinmates pose a threat to fhiéson staff. (ECF 42, 48, 66.) Plaintiff also seeks an order
from this Court @ecting prison officials to remove him from the administrative segregation unit
and enjoin prison officials from harassing, threatening, and retaliating agaimsoiifiling
lawsuits, among other things. Defendants filed a response in oppositiomtdfBlaequest for

injunctive relief (ECF 69).
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By Standing Order entered on April 8, 2013, and filed in this case orlGuRAD13, this
action was referred to United States Magistrate Judlgane L. Tinsley for submission of
proposed findings and a recommendation (PF&R) pursuant to 28 U.S.C. 8§ 636(b)(1)(B).
Magistrate Judg@&insleyfiled a PF&R onMay 21, 2014 [ECF 3]. In that filing, the magistrate
judge recommended that this Court deny Plairgtiffiotion for a preliminary injunction and
restrainingorder.

The Court “shall make a de novo determination of those portions of the report or specified
proposed findings or recommendations to which objection is made.” 28 U.S.C. 8§ 636(b)(1)(C).
TheCourt is not, howevergquired to review, under a de novo or any other standard, the factual or
legal conclusions of the magistrate judge as to those portions of the findings or es@ation to
which no objections are addresse@homasv. Arn, 474 U.S. 140, 150 (1985)In addition, this
Court need not conduct a de novo review when a petitioner “makes general and conclusory
objections that do not direct the Court to a specific error in the magistpatgosed findings and
recommendations.Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cil982). Objectons to the
PF&R were due June 9, 2014. On June 3, 2014, Plaintiff filed his objection to the PF&R (ECF
81).

Plaintiff's Objection to the PF&R is a page and a half handwritten submissibe.
substance of his objection is as follows:

1. The Plaintiff objects to allfothe Magistrate’s Analysis The preliminary

injunctive relief the Plaintiff seek[s] is not “speculative.” The Plaintds mot

only asserted “theoretical injury.” Also, though the Defendants Ballard,

Rubenstein, Collions and Perry have been dismissed with prejudice, as defendants

in this matter, Honorable Thomas E. Johnstomited States District Judge, could
reverse that decision.



[A]ccordingly, the Plaintiff has established that he is likely to succa¢deomerits

of his claims and that he is &k to be irreparably harmed without preliminary

injunctive relief. The Plaintiff meets all the preliminary injunction standards.

Wherefore, the Plaintiff prays that this honorable court grant the motion for

preliminary injunction in its entirety and/onwrelief the court deems appropriate

and necessary.

(ECF 81 at 1-2.)

In addressing Plaintiff's allegations, the magistrate judge set forth thlmectdegal
standard governing preliminary injunctio(iSCF 75 at 57). The magistrate judge applied that
rigorouslegal standard anébund that Plaintiff had only asserted a theoreticgiry and that his
requesftor injunctive relief was speculative (ECF 75 at 7). The magistrate jusgeaated that
Defendants David Ballarand Jim Rubenstein have beemussed from this case with prejudice.

In his brief objectionPlaintiff has offered only general and conclusoeynarks The
magistrate judge applied a legal standarBlgontiff's allegations and found thhis claims were
speculative Therefore, thenagistrate judge concluded tiaintiff failed to satisfy the rigorous
standard governing preliminary injunctions undée Real Truth About Obama, 575 F.3d 342,
345-347 (4th Cir. 2009). Plaintiff tenders only a conclusory “is not” response.

The issues at hand were correctly addressed by the magistrate judggadigdstaind.
Plaintiff has offered nothing other than a general and conclusory respons@tetiReand, thus,
there is no reason to disturb the magistrate judge’s findings and recommendation.

Accordingly, the CourADOPT Sthe PF&R [ECF/5] andDENI ES Plaintiff's motion for

injunctive relief and a restraining orddECF 42, 48,66].  Pursuant to the Court’'s March 18,



2014, Order, this case remains referred to Magistrate Judge Tinsley for fudbeedings.

IT 1SSO ORDERED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: July 2, 2014

-

Zian
THOMAS E. JQHNSTON

UNITED STATES DISTRICT JUDGE




