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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

BOBBY LESTER

Plaintiff,
V. CIVIL ACTION NO. 2:13-cv-21447
CITY OF GILBERT, et al.,

Defendants
JIMMY WEST,

Plaintiff,
V. CIVIL ACTION NO. 2:13cv-21448
CITY OF GILBERT, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER
Lester West and Jimmy Wetollectively, “Plaintiffs”) bring theseompanion casés
against several law enforcement officials and government entiie€ity of Gilbert; Gilbert
police officerNathan Glandenin both his personal capacity and as an offisdéingo County
Sheriff's Deputy Larry Thomas,in both his personal capacity and as an offitke West

Virginia State Police; West Virginia State Politeopers]. R. Tupper,C. A. Douglas, and.T.

! Although two separate cases have been filed, the two Compliatsinderlying facts of the dispute, and the
pending motionsn both cases, as well #seir briefing are all almost identical. The Court willconsider the cases
and motions together.
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Robinson in both their personal capacity and as officers; and five Doe#ectively,
“Defendants”) Plaintiffs Complaints stem fronan alleged incidert of police brutalityagainst
them both. As against the law enforcement officiaBlaintiffs allege 8§ 1983 civil rights
violations, assault, and battery As against the governmeentities, Plaintiffs alleges 1983
municipal liability, negligent hiringindretention, and negligent supervision.

Pending before this Court are motsdior summary judgment filed bpefendantLarry
Thomas (ECF 51 in 2:1dv-21447; ECF57 in 2:14cv-21448),motiors for summary judgment
filed by DefendantNathan Glanden (ECF 5® 2:14cv-21447; ECF 59 in 2:14v-21448§,
motiors for summary judgment filed bpefendantCity of Gilbert (ECF 55 in 2:14v-21447;
ECF 55 in 2:14cv-21448), motios for summary judgment filed bpefendants<C.A. Douglas,
J.T.Robinson, J.R. TuppeandWest Virginia State Polic€ECF 57 in 2:14cv-21447; ECF 61
in 2:14-cv-21448), andnotions by Plaintiffdo continuethe deadlingo respondo the summary
judgment motions (ECF 60 in 2:14-21447; ECF 64 in 2:14v-21448).

Defendants filed their motionfor summary judgmenbn October 21, 2014.0On
November 4, 2014, the deadline for responses, Plaintiffs moved forwemkecontinuance of
the deadline to file their responsesheir motions were unopposed, and Plaintiffs filed their
responses a week &t At this point Plaintiffs motionsto continugfECF 60 in 2:14cv-21447,
ECF 64 in 2:14cv-21448] are DENIED AS MOOT, althoughthe Court will proceed to
considerPlaintiffs’ responses.

With regard toDefendantLarry Thomas’motiors for summary judgmenfECF 51 in
2:14-cv-21447; ECF 57 in 2:34v-21448 the CourtGRANTS the motions, because they are

unopposedTherefore, Plaintiffs’ claims against Defendant Larry Thoma®&asM | SSED.



With regard to the motions for summary judgment filed by Defendants C.A. Dopuglas
J.T. Robinson, J.R. Tupper, and West Virginia State Police [ECF 57 irc2A8447; ECF 61
in 2:14cv-21448],the CourtGRANTS IN PART the motions insofar as thesgeeksummary
judgment as taclaims againsDefendantWest Virginia State PolicehecausePlaintiffs have
agreed to its dismissal.Therefore, Plaintiffs’ claims against Defendant West Virginia State
Police areDISMISSED. However, forthe reasons set forth below, the CoDENIES IN
PART the motions insofar as they seek summary judgment elgitas againsthe individual
officers.

Also for reasons set forth belothe summary judgmemhotionsfiled by Defendant City
of Gilbert [ECF 55 in 2:14cv-21447; ECF 55 in 2:34v-2144§ are GRANTED, while the
summary judgmentotions filed byDefendaniNathan GlandefECF 53 in 2:14cv-21447; ECF
59 in 2:14ev-21448 areDENIED.

|. FACTUALBACKGROUND

WhenDefendant Larry Thomas, deputywith the Mingo County Sheriff's Department,
came home to his trailer in the Gilb&teek, WV area on the night of August 19, 2011, he found
his door kicked in and his duty gamd gun belstolen. According toDefendant C.A. Douglas
this was “a pretty audacious crime.To investigate the gun thefthomasenlisted the aid of
DefendaniNathan Glanden,reofficer with the City of Gilbertvho grew up inGilbert Creekand
knew theareaand its residentwell, and J.R. Tupper and C.A. Dougla®opers withthe West
Virginia State Police. The four of themset off together to obtain leads as to where the gun

might be. Their first destination was the residenceRd&intiff Jimmy West and his uncle,

% The following facts are based on the depositions of Plaintiff Jimmy VWPésintiff Bobby Lester, Defendant
Nathan Glanden, Defendantarry Thomas, Defendant.A. Douglas, Defendani.R. Tupper, and Dr. Howard
Newmarkand Plaintiffs’ medical records They are not seriously disputed, unless otherwise noted.
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Plaintiff Bobby Lesterwho lived in atrailer a short distance up the creek from Thomas’ trailer
The Plainiffs were known to botiBlandenand Douglagor various past ruins with the law?

Shortly after midnight on August 20, 2Q1Rlaintiffs West and Lester were laying on a
mattress in theiliving room when DefendantGlandencameto their trailer doo* The other
three officers were wh him> West wentto the door,and Glanden questionedim aboutthe
stolen gunLester testified that the officers “looked at [his] nephew like he had samgdthido
with it” and accused West of stealing the guiVest testified that Glanden “asked me to tell
him where the gun was, did | know anything about hen he asked me to tell him where it
was. If | didn’t know where it was, to tell himif | didn’'t have it, to tell him where it was.”
West said he didn’t know about the gumnd the officers left To this much the parties
generallyagree, but from here their versions of events divetheersignificantly.

According tothe Defendantdestimoniesthe officersvisiteda series of other individuals
until around 3:30 a.m. and did not retumthePlaintiffs’ trailer.

According tothe Plaintiffs’ testimonies upon departindpefendantGlandenstatedthat if
the officersdid not find the gun, “he will be back in a couple of hours and hell will be coming

with him.”  True to his wordGlandenreappeare@dboutan hour later at Plaintiffgrailer with

3 Glanden testified that he had dealt with Lester and West for ousdnings over the years, including grand thetft,
conspiracy to commit burglaryransferrng and receivingtolen propertypublic intoxication, traffic violatiog, and
illegal distribution of prescription narcoticsHe also testified to having known them and their families for a long
time. Dougladestified to havin@rrested West for drivinunder the influence and insurance fraud prior to August
19, 2011 as well as that Lester had a “reputatiarin the community” for being “somebody who would steal and
will illegally do drugs.”

4 According to the Plaintiffs’ testimonie&landen knoakd on their closed trailer doorGlanden, Thomas, and
Tuppertestified thakeitherthere was no door ¢dhe doorwas open.

® Lester testified that Gilbert police officer Brad Hatfield was also present.

® The Plaintiffs and troopers Douglas and Tupstified that West said he knew nothing about the gun. Glanden
and Thomas testified that West named some other individuals thathmightnformation about the gun.
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several other officers. West testifiedthat there were five officers and identifi&@kfendant
Glanden, Defendant DouglaBefendantRobinson, and City of Gilbert police officer Brad
Hatfield. Lester testified that there weabouteight officers anddentified DefendaniGlanden,
DefendantRobinson, DefendantTupper and Hatfield” The officers divided upinto two
roughly equalgroups one rushed in through the living roodoor, the other kicked in the
bedroom door. They thenrcommenced to be#te Plaintiffssavagely

West estimated that the beating l&ffeen to twentyminutes while Lester estimated
thirty. Bothtestified thait “felt like forever.”

During that time,West was called a “faggot,” and threer four officers beat him
repeatedly with fists, a stick, and a slapjatkhis ribs his leg, and his headas he lay orhis
mattress trying to protect his ribs and headtihe officers stopped hittingVestlong enough to
hold his eyes open and pour liquid laundry detergent irgoefies. While one officer was
hitting West in the head, which the laundry detergent had made slippery, the offica’'s ha
slipped and broke West's s®. His head was put faedown into a mattress, and officers in
boots stood on his headA bear rug was pulled off the wall, its tongue was pulled out, and the
tongue was stuck into West’'s mouthAfter they had finished beating him, the officers sprayed
West with pepper spray Lester laying beside West on the mattrelsagd oneofficer on each
side of him, each one beating himAccording to Lester, the officersalled them “fags, queers,
stuff. Just all kinds of vulgar talk.” While police stomped on Lester’s disablkd, Officer
Glanden explained to hithat“this ain’'t cops on TV. This is real cops.'Officers busted light

bulbs and threw cans of food through the windowBefore leaving, thefficers toldLester and

! Brad Hatfield was not named as a defendant in these cases.
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West that ifthey told anyone about this, they would make their lieekving hell.”

West and Lestewent to a hospital at around 4:00 p.m. on August 20, 201¥est
reported pain toheright sideof hisribs,to hishead, ando hislower back and was observed to
have abrasions tbis nose and forehead, a nasal fracture, and a head injuegter was
observed to have significant bruising around his eyes and nose and contusiorfac#,these,
chest wall, left hip, and left knee Lester stated to his treating physician that he was beaten up
by the Gilbert Police, the State Police, and the Mingo County Paili8®0 a.m A nursemade
the following notes iWest'streatment report:

PT REPORTS ASSAULTED BY GILBEROLICE, STATE POLICE, MINGO
CO. SHERIFFDEPART. ONSET BETWEEN 11 & 12 AM. PT REPT
POLICE CAME TO MOM’'S TRAILER QUESTIONED HIM ABOUT A
BURGLARY. PT REPORTS HE TOLD OFFICE N. GLANDEN THAT HE
AND HIS UNCLE HAD BEEN CAR RACES AT THUNDER VALLEY
SPEEDWAY. REPORTS OFFICEEFT THEN LATER RETURNED WITH 7
OR 8STRATE TROOPERS. PT REPORTS OFFICERS PUT MSVASHING
LIQUID IN HIS EYES, BEGAN TO BEAT HIM AND HIS UNCLE. POUR
POP ON BED, MACED HIM, PUNCHED REPEATEDLY IN HEAD AND
FACE, KICKED IN RIBS THEN RAKEBOOT ACROSS HIS RT SIDE/RIB
REGION REPEATEDLY. BROKE WINDWO IN TRAILER, TURNER OVER
BOXES, TORE DOWN ABEARRUG, RIPPED OUT TONGUE ON BEAR
RUG, PT REPORTS HE WAS THEN TREATED NOT TO REPORT
INCIDENT TO ANYONE. PT REPORTS HE WAS NOT ARRESTED, OR
ANY CHARGES FILED AGAINST HIM?®

8 The original text, whicktontains multiple spelling and grammar mistakes, has ®oduced without alterations.
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II. APPLICABLE LAW

Rule 56 of thed~ederal Rules of Civil Procedure govemstions for summary judgment.
That rule provides, in relevant part, that summary judgment should be granted if stherye |
genuine issue as to any material factSummary judgment is inappropriate, howeverhdre
exist factual issues that reasonably may belvedoin favor of either party. Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986).“Facts are ‘material’ when they might affect the
outcome of the case, and a ‘genuine issue’ exists when theneei would allow a reasonable
jury to return a verdict for the nonmoving party. The News & Observer Publ. Co. v.
Raleighburham Airport Auth. 597 F.3d 570, 576 (4th Cir. 2010)When construing such
factual issues, the Court must view the evidencettim light most favorable to the [pgrt
opposing summary judgment].”Adickes v. S.H. Kress & C&98 U.S. 144, 157 (1970).

The moving party may meet its burden of showing that no gemsoe of fact exists by
use of “depositions, answers to interrogatories, answers to requestbrigsian, and various
documents submitted under request for productioBarwick v. Celotex Corp.736 F.2d 946,
958 (4th Cir. 1984). Once the moving party has met its burden, the burden shifts to the
nonmoving party to “miee a showing sufficient to establish the existence of an element essential
to that party’s case, and on which that party will bear the burden of proof at ti@lotex
Corp. v. Catrett477 U.S. 317, 32p1986). If a party fails to make a sufficient@ling on one
element of that party’s case, the failure of proof “necessarily reradleother facts immaterial.”
Id. at 323.

“[A] party opposing a properly supported motion for summary judgment may not rest

upon mere allegation or denials of his pleading, but must set forth specific faciagshioat



thereis a genuine issue for trial.”Liberty Lobby 477 U.S. at 256 “The mere existence of a
scintilla of evidence” in support of the nonmoving party is not enough to withstand summary
judgment; the judge must ask whether “the jury could reasonably find for the plaintdf.&t
252.
[ll. DISCUSSION

In their motions for summary judgment, Defendants C.A. Douglas, J.T. Robinson, J.R.
Tupper, and West Virginia State Poliessert thathe state troopers are entitled to qualified
immunity as to the § 1983 claim®efendant Nathan Glanden asserts thateis no genuine
issue of material fact as to the 8§ 1983 clagmnas to the state law assault and battery claims; and
Defendant City of Gilbert asserts ttiaere is no genuine issue of material fact as to the § 1983
municipal liability claims or as to thestate lawnegligent hiringand retentionand negligent
supervision claims.

A. 8 1983Claims
1. Bystander Liability

42 U.S.C. § 1983 provides that

every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State. . subjects, or causes to be subjected, any citizen of the

United States or any person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities secured by the Constitution and lawk, shal

be liable to the party injured in an action at law, suit in equity, or other proper

proceeding for redress.
42 US.C. 8§ 1983. In order to prevail on a 8§ 1983 claim plaintiff mustshow that the
defendant deprived him of a right secured by the Constitamonlaws of the United Statasd
that the defendant acted under color of state ladn. Mfs. Mut. Ins. Co. v. Sullivas26 U.S.

40, 49-50 (1999). Section 1983 claims in which it is alleged that law enforcement officers used
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excessive forcén the course ofan arrest, investigatorgtop,or other “seizure” of a persare
analyzed under the “objective reasonableness” standard of the Fourth Amend@rafiam v.
Connor, 490 U.S. 386, 388—89 (1989).

Defendant Glandemoes not dispute that Plaintiffs’ description of thle@atingby a
groupof police officers, if truedeprived them of a federally protected right, nor does he assert
that the alleged beating was objectively reasonabliesteadthe memoranda in support of his
motions for summary judgmearguethat Plaintiffs have féed to show that Glandeteprived
themof a federally protected righiecause Plaintiffs cannaffirmatively identify Glanden as
one of the officers whased force against themAt best, Glanden argues, Plaintiffs can merely
show that he was present during the alleged beating.

However,Plaintiffs’ responsgcorrectly point out that affirmatively identifying Glanden
asone of the officers that usddrce against them is not essentialtheir claim Seeg e.g,
Sanchez v. City of Chicag@00 F.3d 919, 926 n.3 (7th Cir. 20XZI] n the Fourth Amendment
context, it is not essential that the identity of the individual officer who appiie force be
established) “[A] n officer may be liable under § 1983, on a theory of bystander liability, if
he: (1) knows that a fellow officer is violating an indlilual’s constitutional rights(2) has a
reasonable opportunity to prevent the harm; and (3) chooses not"tdRantdall v. Prince
George’s County, Md302 F.3d 188, 204 (4th Cir. 2002).

Glanden’sreply memorandaarguefor the first timethat Glandenhad no reasonable

opportunity to prevent the alleged beatwfigDefendants, because, even if Defendant had been

® Plaintiffs allege that the officers poured laundry detergent into Wegt's, @endering him unable to seeThe
absence of bystander liability would create perverse incerttvesgage in just such behaviorAbsent bystander
liability, “all that police officers would have to do to use excessive force on an arrébimat ¥ear of consequence
would beto put a bag over the arrestee’s head and administer thegogasilence. Velazquez v. City of Hialeah
480 F.3d 1232, 1233 (11th Cir. 2007).
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present during the alleged beatifig,would not have been reasonable to expect a single office
to stop up toseven(7) other law enforcement officers from an alleged assaufBlanden’s
cursoryargumentto which Plaintiffs had no opportunity to respond, might hold ssuperficial
appeal if one imagined th&ther sevenofficers asa sort of herd ofbeastswithout faculties of
reasoningoent onbeating thePlaintiffs for up to half an hour and assudribat Glanden’s only
possible coursef actionfor preventingPlaintiffs’ injurieswould have beethe impossible task
of physicallyoverpoweringheseven. That is obviously not the case here.

Plaintiffs testified thaGlanden had told them he would be bringiheglt’ with him when
he came back to their trailerLester testified that, while officers stomped on his disabled leg,
Glanden told him that “this ain’t cops on TV. This is real cop$laintiffs furthertestified that
Glandencame into their trailer together with the other officers wad in or near theismall
trailer over the course of thentirefifteen to thirty minutes duringvhich the alleged beatings
took place Based orthis evidence aeasonablgury could find that Glanden was, far from a
powerless bystander, in fact a ringleader who instigated the allegedgseatho made no
attempt toprevent the officers from initiatindpeéir attack, who actively encouraged the beatings,
and who made no attempt persuadehe other officerdo stoptheir attackdespite ample time
and opportunityto do so At the very least,a genuine issue of materidct remais as to
whether Glanden had a reasonable opportunity to intervene.

Therefore, the CoulDENIES summary judgment as to Plaintiff§ 1983 claims against

Defendant Nathan Glanden
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2. Qualified Immunity

Government officials performing discretionary funcBorare entitled to qualified
immunity from liability for civil damages to the extent that “their conduct does not violate
clearly established statutory or constitutional rights of which a realopabson would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).In analyzing the assertion of a
qualified immunity defense, the first task of the Court is to identify the speight that the
plaintiff asserts was infringed by the challenged conduSte Taylor v. Water81 F.3d 429,
433 (4th Cir 1996). The Court then must consider whether, at the time of the claimed
violation, that rightwas clearly established and “whether a reasonable person in the ‘cficial
position would have known that his conduct would violate that righid’ (quoting Gordon v.
Kidd, 971 F.2d 1087, 1093 (4th Cir. 1992)).

Defendants C.A. Douglas, J.T. Robinson, J.R. Tupper, and West Virginia State Police
arguethat C.A. Douglas, J.T. Robinson and J.R. Tuppeg entitled to qualified immunity
because théPlaintiffs cannot provethat they knowingly violated aclearly established law.
However, heir argument iseitherthatthe allegedbeatingsdid not violatea clearly established
right nor that areasonable person itneir position wouldnot have known thathe allged
beatingswvould violatea clearly establishedight. Instead, they point tthe officers’version of
events,in which the officersnever returned tohe Plaintiffs’ residencemuch less beat them,
arguing that this was clearly lawful. Thus, in asserting a qualified immunity defense,
Defendants C.A. Douglas, J.T. Robinson, J.R. Tupper, and West Virginia StateeBséatially
challengeonly the truthfulness of Plaintiffs’ testimoniesbout troopersC.A. Douglas, J.R.

Tupper, and J.T. Robinson coming to their trailer and beating. th@rey argue thaPlaintiffs’
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medical records do not prove that they were beaten by the troopers, while polide nedwate
thattroopersC.A. Douglas and J.R. Tupperere investigating other suspects thahhand that
trooper J.T. Robinson wasvorking in another town on the night in questionThey implicitly
concede that thallegedbeatings, itrue, would overcome a qualified immunity defens@.hese
arguments serve meretg highlight the existence & genune issue as to the material fact of
whether or not troopers C.A. Douglas, J.R. Tupper, J.T. Robinsonteveidintiffs’ trailer and
beat them, which makesimmary judgment inappropriate.

Therefore, the CoulDENIES summary judgment as to Plaintiff§ 1983 claims against
DefendantsC.A. Douglas, J.R. Tupper, and J.T. Robinson.

3. Municipal Liability

Liability of a municipality under 8 1983or the actions ofts officers and employees
cannot be premiseah the doctrine ofespondeat superior Monellv. Dept of Soc. Servs436
U.S. 658, 691 (1978).Instead, a plaintiff seeking testablish liabilityby a local government
defendantmust show that the execution of a policy or custonthat municipality caused the
violation. Id. at 694;Riddick v. Sch. Bd. of the City of Portsmo@&88 F.3d 518, 522 (4th Cir.
2000). Thus, the City of Gilbert cannot be held liable for the alleged unconstitutional conduct
of DefendanGlanden simply because Glanden was an employee of the City of GilBather,
liability on the part ofthe City of Gilbertfor Glanden’salleged unconstitutional conduct arises
only if his alleged unconstitutional conduct represented or carried out offityapolicy or
custom.

Plaintiffs argue thathatthe fact thaGlanden had not receiveshy trainingfrom the City

of Gilberton the use of excessive foramounted to a policy by the City of Gilb&vrhich caused
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the allegedconstitutional violation Plaintiffs also argue that City of Gilbefdiled to put in
place aradequate mechanism for the investigation of alleged uses of force and for iplendisc
of officers that have engaged in excessive uderoé and that thismounted to a policy by the
City of Gilbertwhich caused the allegembnstitutional violation

Municipal policiesmay be found not only in written regulationsiaffirmative actsbut
also in certain omissions on the part of policymaking officiaBee Carter v. Morris1l64 F.3d
215 218 (4th Cir. 1999)(citing City of Canton v. Harris489 U.S.378, 38889 (1989)) A
failure to trainpolice officerscanamount to an actionable policy under § 19@%nit can be
shown thatit evidences'deliberate indifferenceto the rights of persons with whom the police
come into contact. Canton 489 U.Sat387-88. Similarly, afailure to investigate incidents of
force, and by extensioa,failure to discipline officers for use of excessive fora amount to
an actionable policy under 8§ 1988en such failure evidences “deliberate indifference” to the
rights of persons with whom the police come into contaktcKnight v.D.C., 412 F.Supp.2d
127, 133 (D.D.C. 2006) See also Vineyard v. Cnty. of Murray, (3200 F.2d 1207, 1212 (11th
Cir. 1993) (inadequate policies of supervision, discipline and trainifigpolice officers
demonstrated the deliberate indifference to the rights of arrestees to Heofnethe use of
excessive forge “Only where a failure to train reflects a ‘deliberate’ or ‘conscialm®ice by
a municipality—a ‘policy’ as defined by auprior cases-can a city be liabléor such failure
under § 1983.” Canton 489 U.S. at 389. Thus, failure to train can onlyform a basis for
liability if ‘it can be shown that policymakers were aware of, and acquiesced in, a pattern of
constitutional violations.” Lytle v. Doyle 326 F.3d 463, 474 (4th Cir. 200@)iting Canton

489 U.S. at 39710’Connor, J., concurring in part and dissenting in jparth addition, a
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plaintiff must show & direct causal link. . between a specific deficiency . and the particular
violation alleged’ such that the injury [would] have been avoided had the [policy not been]
deficient in the identified respett Buffington v. Baltimore @ty., 913 F.2d 113122 (4th 1990)
(citing Canton 489 U.S. at 391).

Plaintiffs have failed to present evidence that the City of Gildesplayed deliberate
indifference to the constitutional riglof persons with whom the police come into contagct
failing to train Glanden. It is undisputed thattahe time of the alleged beadjs Glanden had
been with the City of Gilbert for less than three months, had nine years oéxperence as a
law enforcement officewith the Mingo County Sheriff's Department, and had extensive prior
training!® There is no suggestion in the record that Glanden did not receive tragengling
excessive force from his prior employer, nor any reason to suspect that thgepatseven
years since his prior employment as a police officer would have rendered thagtraffective
by the time of te conduct alleged hefé There isalsonothing in the record to suggehat the

City of Gilbertdid not giveexcessive force training tOfficer Glanden, an experienced police

19 Glanden worked for the Mingo County Sheriff's Department from 1995 to 20Ddring that period, he
attended the West Virginia State Police Academyalsdreceived certifications attesgirthat he met the minimum
entrylevel law enforcement training program requirements, was quhbfiea pistol expert, completed a course in
crime scene investigation, attended a seminar on investigating inpitEsjed law enforcement training seminar,
and was trained in the proper use of cap stun aerosol spray and in caninesdatetition. Glanden voluntarily
left law enforcement in 2004.He returned to law enforcement on June 7, 2011, when he veas ddra piace
officer by the City of Gilbert. By the time of tle alleged beatings on Augud, 2011, he was not yet-certified

as a law enforcement officemor had he received any new training in law enforcement since 28@éording to
the sworn affidavit oMichael Rasmussen, Chief of Police of the City of Gilbert, Glanden’s ingidfication was
frozen when he left law enforcement; it was neither revoked noesdsegd, and municipal police officers in West
Virginia are allowed a grace period to unfreezeir certification. Officer Glanden unfroze his certification on
September 30, 2011.

1 plaintiffs's responses to the City of Gilbert’s motions for summary judgmemtedethat Officer Glanden “did
receive training on search and seizure from the Wegtnia State Police Acaderyput assert that this wasot
until after injuring plaintiff[s].” However, the record shows that Officer Glanden received trafriong the West
Virginia State Police Academprior to working for the City of Gilbert, and theis no evidence from which the
Court may infer that this prior training did not include an excessive tanegonent.
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officer, as aresult of an affirmative decisionot to ensure that itgolice officersbe provided
with excessive forcdraining No reasonablgury could find that the City of Gilbert was
deliberately indifferent in failing to provide Glanden with additional trairbgdhe time of the
alleged beatings.

On the other handPlaintiffs arguablyhave presented sufficient evidence that the City of
Gilbert had inadequate policies of investigation, supervision, and discipline of ite pfiicers
Plaintiff Westtestifiedthat his mother complained to Gilbert Chief of Polibewt the alleged
beating of her somt issue in this casevhile the City of Gilbert stated in a response to a
discovery request that it haabt investigated the matter because it had never received the
complaint. DefendanfThomasalso testifiedhat, whilepreviouslyworking as a City of Gilbert
police officer, he had been sued in a civil lawsuit for allegedly handcuffing a mach&raand
beating him. When asked whether the City of Gilbert did any type of investigation into the
matter, Thomas responded that he “didn’t think sdf’lhen asked whether Gilbert has any
policies or procedures in place to conduct an investigation, Thomas responded that he did not
know. Finally, theCity of Gilbertdoes not appear to haaay internal policies regding the
investigation of complaint¥

Plaintiffs concedethat evidence of only two alleged violatioms not enough to show a

pattern of violations. However, Plaintiffs urge the Court to follow a line of cases finding

2 The City of Gilbert argues that its relevant procedures are contained in a aotigyrocedure manual provided to
the Plaintiffs in dscovery. However, the City of Gilbert has in fact provided anglegee handbook” provided to
all City of Gilbert employees (not only to police officers), which does maaidany specific policies on the
discipline of police officers for the excessiuse of force or on the investigation of complaints. The policy
outlined in the employee handbook which is closest to the isswndtis the section under the heading “Conduct
Standards & Discipline” which notes that “[t]he Town reserves the tigtiscipline or discharge any employee for
violating any Town policy, practice or rule of conduct” including “[d]dery conduct, fighting, or other acts of
violence”; “[f]ailing to follow Instructions or Town procedures’f]ailing to follow established saty regulations”;

or “[b]eing convicted of a crime that indicates unfitness for a job, emisaneag to the Town, or presents a threat to
the Town or its employees in any way.”
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deliberate indifference without aftern of violations. Seeg e.g, Allen v. Muskogee, OkI119
F.3d 837, 842 (10th Cir. 1997)E] vidence of a single violation of federal rights, accompanied
by a showing that a municipality has failed to train its employees to handle rgcsituatiors
presenting an obvious potential for such a violation, is sufficient to triggaicipal liability””);
Vineyard v. Cnty. of Murray, Ga.990 F.2d 1207, 1212 (11th Cir. 1998]JA] single
constitutional violation may result in municipal liability when theresidficient independent
proof that the moving force of the violation was a municipal policy or cusjomThese cases
find support inthe Supreme Court’s observatitimat

it may happen thahe need for more or different tnéng is so obvious, and the

inadequacy so likely to result in the violation of constitutional rigtitat the

policymakers of the city can reasonably be said to have been deliberately

indifferent to the need. In that event, the failure to provide progeaining may

fairly be said to represent a policy for which the city is responsible, anchfoh w

the city may be held liable if it actually causes injury.
City of Canton v. Harris489 U.S. 378, 390 (1989) The need to investigate complaints of
excessive force and to discipline police officers for excessive foight fairly be said to be so
obvious, and the failure to do so likely to result in the violation of constitutional rightisat
the failure to d somay be reasonably said twonstitute deliberate indifference to the rights of
citizens. Plaintiffs have not only pointed to evidenitem which it may be inferrethat two
alleged incidents of excessive force that were egregious in nature cameattetiien of the
City of Gilbert yet were not investigatedThey have also pointed &videncethat the City of
Gilbert does not have a procedure for investigatmgessive forcecomplaints degite the

obvious potential for th&ack of a procedurdor conductingnternal investigatiorand discipline

to encourage the recurrence of serious violations.
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Ultimately, owever, even assuming that tRkaintiffs have presented sufficient evidence
at this stage that the City of Gilbdvad a official policy of deliberate indifference tthe right
of its citizensand despite a general tendency this might have to encourage serious vidlaions,
Plaintiffs have failed to makthe requisite showinthat the policywasan actualcause ofthe
specificviolations alleged here Plaintiffs argughatthe absence of a mechanism to investigate
complaints against police officers caused the alleged constitutional violdiexaise if one had
been in place the City of Gilbert would have investigated the prior claimcessive force by
DefendanfThomas and woulds a result have provided excessive force traiaimydecidedhat
it should not allow uncertified police officers to patrol alonelowever, Plaintiffs’hypothesigs
without anyevidentiary support. In addition, Plaintiffs have failed to poitd any evidencéhat
the absence of a complaimivestigation mechanisnm any other way motivatethe violations
alleged here.
Thereforethe CourtGRANT S summary judgment as ®laintiffs’ § 1983 claims&gainst
Defendant City of GilberandDI SMISSES those claims
A. State Law Claims
1. Battery
“An actor is subject to liability to another for battery if (a) he adending to cause a
harmful or offensive contact with the person of the other or a third person, or aneinimi
apprehension of such a contact, and (b) a harmful contact with the person of tltkrethigror

indirectly results. W. Va. Fire & Cas. Co. v. Stanle®16 W. Va. 40, 52 (2004).

17



Defendant Glanden argues thtintiffs have failed to show thdhere is any genuine
issue of material fads to their batterglaim against him, because Plaingiffiavefailed to offer
any testimony or evidence that Glanden é&el a hand othem

Plaintiffs arguehatbecauséVest testified that he was hit by Gilbeulice officers,and
becauseGlanden testified that he was the only Gilbert police officer at West's homgyrthe
could find that Glanden pattpated inthe alleged beating This argumenimischaracterizes
Glanden’s testimony Glandenonly testified to being at Plaintiffs’ trailer during the initial
guestioning, not during thiater alleged beating.Although West did testyf to being hit by
Gilbert police officers, and although his medical records indicate that he alsoedffto his
nursethat he was “assaulted” by Gilbert police, West and Lester both allegeddieatvibrewo
Gilbert police officers present during the alleged beatir@glanden’s testimony provides no
evidence from which a jury could conclude that he was the only Gilbert police offisanpre
during the alleged beatingor is there any other evidence from which this inference might be
drawn in Plaintiffs favor. There is noevidencefrom whicha reasonabl@iry could find that
Glanden made any contact with the Plaintiffarmful or otherwise.

Therefore Court GRANTS summary judgment as telaintiffs’ battery claimsagainst
Defendant Glanden arial SM |1 SSES those claims

2. Assault

“An actor is subject to liability to another for assaultaf he acts intending to cause a
harmful or offensive contact with the person of the other or a third person, or aneimimi
appehension of such a contact, and (b) the other is thereby put in such immineneagipréh

Id.
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Defendant Glanden argues that Plaintiffs have failed to show that there gemne
issue of material fact as to their assault claim against hithe Court haslreadynoted hat
there is no evidence that Glandewmer struck Plaintiffs. However, Plaintiffs testified that
Glanden stormed inttheir trailerin the middle of the night, together with four to seven other
officers after earlier warning Plaintiffs that he would dmming backoringing “hell” with him.

A reasonable jury could find that these actions were intended to cause an immineme@gpn
of a harmful or offensiveontactand that they did in fact cause such an imminent apprehension.

Therefore, the CouDENIES summary judgment as to Plaintiffs’ assault claims against

Defendant Glanden
3. Negligent Hiringand Retention

West Virginia recognizes a cause of action for negligent hamyretention See State
ex rel. W. Va. State Police v. Taylor499 S.E.2d 283289 n.7 (W. Va. 1997). The West
Virginia Supreme Court of Appeals applies the following test for a claim based bgenég
hiring and retentiorunder West Virginia law:

[W]hen the employee was hired or retained, did the employer conduct a

reasonable imestigation into the employee's background vis a vis the job for

which the employee was hired and the possible risk of harm or injury to
coworkers or third parties that could result from the conduct of an unfit
employee? Should the employer have reasonafidreseen the risk caused by

hiring or retaining an unfit person?

McCormick vW. Va. Dep't of PubSafety 503 S.E.2d 502, 506 (W. Va. 1998) (quotiraylor,
499 S.E.2d at 289 n.7).The court must considéthe nature of the employesejob assignn,
duties and responsibilities.”ld. at 507. Theduty with respect to hiring and retention increases
“as the risks to third persons associated with a particular job incredsde.” An “employer’s

duty is heightened” when the prospective employee is aepolfiicer, as police officerare
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permitted to carry gungp use necessary force to effect arrest, tmenter civilian residences
undercertain circumstances.Woods v. Town of Danvillg12 F. Supp. 2d 502, 514 (SW.
Va. 2010).

Defendant City of Gilbert argues that there is no genuine issue of matetiasfac
Plaintiffs’ negligent hiring clairg because the Plaintiffs have offered no evidence either that
Officer Glanden has a poor history of employment prior to being hir¢kdabran investigation
into his background should have caused the City of Gilbert to have foreseen aagsiated
with hiring him. At the time that he was hired by the City of Gilbert, Officer Glanden had nine
years of experience as a law enforcenwdficer, and there is no evidence that during that time
he was subject to any suspensions, disciplinary actions, or internal investigahlmmgs there
any evidence that Officer Glanden should have been but was not disciplined or insgstigat

Plaintiffs pointto the fact that, at the time of his hiring by the City of Gilbert, Officer
Glanden was not a certified police offi@rd had received no training in law enforcement since
2004 including in the use®f excessive force This evidence has no bearing on the officer’s
character, trustworthiness, honesty, or propensity for anger, violenceminal conduct. At
the most it touches on the officer's competenddowever, there is no evidence that the lapsed
certification which was remedied in leskan four monthsincreased the risk to third parties.
Nor is there any evidend® suggesthat the intervening yearsince Officer Glanden’s last
trainingsincreased the risk to third parties.

Therefore,the Court GRANTS summary judgment as tBlaintiffs’ negligent hiring

claims against Defendant City of GilbaridDI SM|1SSES those claims
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4. Negligent Supervision

To state a claim for negligent supervision or training under West Virginiaalghaintiff
must show that ra employer “failed toproperly supervise” an employee and, as a result, the
employee “proximately caused injury to” the plaintifiWoods 712 F. Supp. 2d at 514iting
Taylor v. Cabell Huntington Hospinc., 538 S.E.2d 719, 725 (W. Va000). In Taylor, the
West Virginia Sipreme Court “treat[ed] negligent supervision like other claims based in
negligence.” Woods 712 F. Supp. 2d at 515.

Plaintiffs argue that the City of Gilbert was negligent in sujgng Officer Glanden,
becauseat the time of his hiringpewas not a certified police officer and had received no training
in law enforcement, in particular in excessive fosiace 2004 However,Plaintiffs do not
explain whythe extent of Glanden’s training and certificatimould berelevant to the question
of how he was supervised in the execution of his duties, nor do they present any awateace
lack of training or of certification was a proximatguse of the conduct alleged here.

Plaintiffs also assert that the City of Gilbert failed to supervisen@a because they
allowed an uncertified officer to go out of jurisdiction without any other officen the City of
Gilbert. However, Officer Glanden testified that he is allowed to work outside ofiwitts if
requested bywnother law enforcement aggyy andthat he was requested to investigate outside
city limits by Deputy Thomas, with the Mingo County Sheriff's Departmenthere is no
evidence to the contrary.

Thereforethe CourtGRANT S summary judgment as laintiffs’ negligent supervision

claims against Defendant City of Gilbert dbtSM | SSES those claims
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I\VV. CONCLUSION

For the reasons stated above, the summary judgment motions filed by Defendarit City o
Gilbert [ECF 55 in 2:14cv-21447; ECF 55 in 2:34v-21448] are GRANTED; the summary
judgment motions filed by Defendabhtirry Thomas [ECF 51 in 2:1dv-21447; ECF 57 in
2:14¢cv-21448] areGRANTED; the summary judgment motions filed by DefendaGta.
Douglas,J.T.Robinson, J.R. Tupper, and West Virgidtate PolicdECF 57 in 2:14cv-21447,
ECF 61 in 2:14cv-21448]are GRANTED IN PART insofar as they concemefendantWest
Virginia State Police anBENIED IN PART insofar as they concern the individual officers; the
summary judgment motions filed by Dattant Nathan Glandd&CF 53 in 2:14cv-21447; ECF
59 in 2:14cv-21448]are DENIED; andthe motions by Plaintiffs Lester and West to continue
deadlines for responses to the summary judgment motions [ECF 60 iov221447; ECF 64 in
2:14-cv-21448JareDENIED ASMOOT.

IT 1SSO ORDERED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: February 42015

—

P/ P .."I |
7, (~f

THOMAS E. JOHNSTON
UNITED STATES DISTRICT JUDGE
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