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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

DIANNE M. BELLEW,
Plaintiff,
V. CIVIL ACTION NO. 2:13-cv-22473
ETHICON, INC., et al.,
Defendants.
MEMORANDUM OPINION AND ORDER
(Plaintiff's Motion for Partial Summary Judgment)

Pending before the court Eaintiff's Motion for Partial Summary Judgment on Failure
to Warn and Proximate Causation (“Motion for Partial Summary Judgment”) [Dddkit
Responses and replies have been filed, and the motion is ripe for review. As setléath be
Plaintiff's Motion for PartialSummary Judgment [Docket 118 DENIED.

l. Background

This bellwether case resides in one of seven MDLs assigned to me by ttial Ralel
on Multidistrict Litigation concerning the use of transvaginal surgical mesiedb pelvic organ
prolapse (“POP”) and stress urinary incontinence (“SUI”). In the seven Mibese aranore
than 67,000casescurrently pendingapproximately22,0000f which are inthe Ethicon, Inc.
MDL, MDL 2327. In this particular casthe plaintiff wassurgically implantedvith the Prolift
Anterior Pelvic Floor Repair System (“Prolift”), a mesh product manufatthyeEthiconand

Johnson & Johnson (collectively, “Ethicort treat POP(SeeShort Form Compl. [Docket 1],
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at 2)! The plaintiff received her surgery in Arizon#d.(at 3).The plaintiff claims that as a result

of implantation of the Prolift, she has experiencedltiple complications, including esh
erosion, mesh contraction, inflammation, dyspareunia (pain during sexual inteycoursay
incontinence, chronic pain, and recurring prolapse of orddfester Compl. %9). In addition,

she had four additional operations to remove and revisértplantedmesh. (Pl. Fact Sheet
[Docket 2061], at 7). The plaintiff alleges negligence, failure to warn, design defect, common
law fraud, fraudulent concealment, negligent misrepresentation, breach es®xparranty,
violation of consumer protection laws, gross negligence, and punitive damages. H&nort
Compl. [Docket 1], at }4?

In the instant motiorthe plaintiff moves forpartial summary judgment othe following
issues: (1) the warnings in the Prolift Instructions for Use (“IFU”) are maateas a matter of
law; (2) the Prolift would not have been used with the plaintiff if adequate warnings @ad be
provided; and (3) the Prolift was a proximate cause of injuries to the plaintit. (bt Partial
Summ. J[Docket 112], at 1).

. Legal Standards
a. Partial Summary Judgment

A partial summary judgment “is merely a pretrial adjudication that certain isha#ioe
deemed established for the trial of the cabed. R. Civ. P. 56 advisory committee’s note. A
motion for partial summary judgmeist governed by the same standard applied to consideration

of a full motion for summary judgmentiee Pettengill v. Unite8tates 867 F. Supp. 380, 381

| have selected this case as a Prolift bellwether cageithiconMDL. (SeePretrial Order #8 [Docket 29], at

1).

%Since filing her short form complaint, the plaintiff has dropped se¢wauses of actioimom her lawsuit. $eePl.’s

Opp. to Defs.” Mot. for Summ. J. [Docket 153], at 1 n.1 (“Ms. Bellew will naspe any causes of action for
manufacturing defect, breach of implied warranty, constructive frajustienrichment, negligent infliction of

emdional distress, or ‘strict liability-product defect’ (except to the extent the latter encompasses design defect and
failure to warn).”)).



(E.D. Va. 1994) (citindsill v. Rollins Protective Servs. Cal73 F.2d 592. 595 (4th Cir. 1935

To oktain summary judgment, the moving party must show that there is no genuine issue as t
any material fact and that the moving party is entitled to judgment as a matter of davR. Fe
Civ. P. 56(a). In considering a motion for summary judgment, the court will not “weigh the
evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,

249 (1986). Instead, the court will draw any permissible inference from the yingedcts in

the light most favorable to the nonmoving gamatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587—-88 (1986).

Although the court will view all underlying facts and inferences in the light most
favorable to the nonmoving party, the nonmoving party nonetheless must offefcsomeete
evidence from which a reasonable juror could return a verdict in his [or her]'f&raterson
477 U.S. at 256, that is, more than a mere “scintilla of evidence” in support of hispmsiteon,

id. at 252. nclusory allegations or unsupported speculation, without more, are insufficient to
preclude the granting of a summary judgment motiee Felty v. Gravedumphreys C.818
F.2d 1126, 1128 (4th Cir. 198R0ss v. Comm’ns Satellite Cqarg59 F.2d 355, 365 (4th Cir.
1985),abrogated on other ground490 U.S. 228 (1989).

b. Choiceof Law

Under 28 U.S.C. § 1407, this court has authority to rule on pretrial motidmBlincases
such as this. The choice of law for these pretrial motions depends on whether they involve
federal or state lawHere, theplaintiff is an Arizona residerwho wasimplanted with theProlift
in Arizona, but she filed hezomplaint directly into MDL2327in the Southern District of West
Virginia. “For cases that originate elsewhere and are directly filedttetdDL, | will follow

the betterreasoned authority that applies the chatéaw rules of the originating jurisdiction,



which in our case is the state in which the plaintiff was implanted with the pro@aetchez v.
Boston Scientific Corp2:12cv-05762, 2014 WL 202787, at *4 (S.D. W. Va. Jan. 17, 2014);
(see alsdPretrial Order #5, MDL 2327, at 2n.2 (“A ‘Directly Filed Case’ is a case filedhithe
Southern District of West Virginia for inclusion in this MDL, but the Southern Disbf West
Virginia does not necessarily have personal jurisdiction over the partiestizpna is the
originating jurisdiction and the court must consuArizonds choice-offaw principles to
determine the substantive law applicable to the plaintfésns.

The parties do not appear to dispute that Arizona law applies to the substantivenissues i
this case, and Arizona’s chotoélaw principles supportheir position For tort claimsArizona
courts apply thémost significant relationship” te$tom the Restatement (Second) of Conflict of
Laws (1971)Bates v. Super. Ct749 P.2d 1367, 1369 (Ariz. 198&ection 146 of the Second
Restatement provides thatarmpersonal injury case such as this, the cshwtildapply “the local
law of the state where the injury occurred unless, with respect to the particular issue, some
other state has a more significant relation$Ripo the occurrence and the partieswhich event
the local law of the other state will be appliettl” (quoting Restatement (Second) Conflict of
Laws § 146). Here, thallegedinjury occurred in Arizona. As such, Arizona law applies unless
another state has a more significant relationship to this case and these parties

To make this determination, the court should consider the following:

(1) the place where the injury occurred; (2) the place where the conduct causing

the injury occurred; (3) the domicile, residence, nationality, place of

incorporation, and place of business of the parties; and (4) the place where the

relationship, if any, between the parties is centered.
Id. Each of these considerations points to applying Arizonader than another state’s law

the injury occurred irArizona; the allegdg defective product was implanted and warned about

in Arizona; the plaintiff resides in Arizona; and the relationship between thtiepaxists only



because of thamplant surgery, which took place in Arizona. Therefofgizona lawappliesto
the substantive claims in this matfer.
1.  Analysis

The plaintiff moves for partial summary judgment on three issues. Having tjinbyou
reviewedthe parties’arguments] FIND that a genuine issue of material fastistsfor these
issues such thgiartial summary judgment is not proper.

a. Inadequacy of thelFU Warnings

First, the plaintiff contends that “[t]he only conclusion a reasonable jurod ceath on
this undisputed record is that the warnings and information provided in the Prolift éf&J w
inadequate,” and as a result, “partial summary judgment should be granted ontdevianes.”
(Pl’s Mem. of Law in Supp. of Mot. for Partial Summ. J. on Failure to Warn & mabel
Causation (“Mem. in Supp.”) [Docket 113], at-14). | disagreeAs an initial matter, questions
on the adequacy of a product warning are best left to the trier oSfetDole Food Co. v. N.C.
Foam Indus., In¢.935 P.2d 876, 880 (Ariz. Ct. App. 1996) (“Determining whether a warning is
adequate to apprise users of dangers in the product is ordinarily a question for tfdaaet)
(internal quotations omitted). Furthermore, Ethicon Ipasvided evidence to counter the
plaintiff’'s contentions that the Prolift IFU lacked adequate warningsiticlg a genuine issue of
material fact on this claim.

The plaintiff assertdhat several of thestatements in the IFtmislead” usersabout the
“true dangers of the Prolift,” (Mem. in Supp. [Docket 113], at bd},Ethiconhascontested this
assertion byroviding testimony thatie supposedlynisleading statements accuratdbpictthe

Prolift, (see, e.g.Resp. in Opp. to Pl.’s Mot. for Partial Summ. J. (“Resp.”) [Docket 152}-At 6

% This choiceof-law analysis does not necessarily apply to the issue of punitive damduels,| will address in a
separately entered order.



(providing testimony from Dr. Klinge that the Prolift has “biodirectional elastiaty indicatd

by the IFY). In addition while the plaintiff lists thirtytwo risks that Ethicon did not include in
the Prolift IFU, 6eeMem. in Supp. [Docket 113], at 7), Ethicon has providedience that
some, if not all, of thesspecificrisks are subsumedly other warningsontainedin the IFU,
(see, e.g.Resp. [Docket 152], at €ifing to testimony that “severe complications are noted in
the IFU")).

Moreover, Ethicon hasffered evidencéehat the treating physician in this case, Dr. Carol
Dehasse, hagrior knowledge of some, if not all, of these listed riskSed, e.g.id. at 13
(referring to Dr. Dehasse’s testimony that she knew about the risgiesiofis inflammation and
chronic pain prior to performing th@aintiff's implantation surgery)). If Dr. Dasse indeed had
such knowledge, then the alleged failure to warn of the knowrfisistot considered a defect”
under Arizona lawSw. Ret Prods., Incv. Koch Indus., InG.273 F. Supp. 2d 1041, 1060 (D.
Ariz. 2003) (stating that when the “relevant conser” knows and recognizes the danger, then
failure to warn of that danger “is not considered a defeEthicon has alstendered evidence
indicating that some of theallegedly unwarneaf risks “are not specific to Prolift.” (Resp.
[Docket 152], at 1P Viewing the evidence in the light most favorable to Ethjcagenuine
issue of material fact exists as to whether the IFU included or should have dhtiedearious
risks alleged by the plaintiff, anddecline to find as a matter of law that the IwHds inadequate.

b. Liability of Ethicon for Failureto Warn

Second, the plaintiff asserts that Ethicon is liable for failure to warn adterroflaw
becauseDr. Dehasse “unequivocally” testified that if she had known about “the nature,
frequency, and severity of the risks[,] she would not have used the Pr@H&rh. in Supp.

[Docket 113], at 16)As Ethicon points out, however, Dr. Dehasse’s testimony on this matter is



not as “unequivocal” as the plaintiff suggestsr example, Dr. Dehasse testifidtht had she
known that the mesh could elicit a chronic inflammatory reaction, she would not have, used it
but she also testified that she knew about the risks of potential inflammation, both aadous
minor, prior to the plaintiff's implantation surger{SeeResp. [Docket 152], at 18juoting
Dehasse Dep. [Docket 153, at 397:23398:4)). Additionally, although Dr. Dehasse testified
that she “stopped using [a] transvaginal approach” because of the “high gfatiespareunia,
(id. at 305:#15), she also testified that in her informed consent discussion with Ms. Bellew, she
explainedthe risk of dyspareunia, as well as other risks associated with the imjpigetys (d.
at 438:8-15; see alsad. at 411:1924 (“I always say the risk of bleeding, infection, risk of pain,
pain with intercourse, pain with urination, risk of needing another surgery, risk of mesh
erosion.”)). In sumgcontradictingevidence exists as to whether Dr. Dehasse knew about the
nature of the sks associated whtthe Prolift, and thereforesummnary judgment is not
appropriate on this issue.
c. Proximate Causation

Last, the plaintiff asserts that “partial summary judgment should be grantéaintififs
favor, determining that the Prolift was a proximate cause of each of the eradnejaties.”
(Mem. in Supp. [Docket 113], at 17). As support for this motion, the plaintiff pemnthe fact
that Dr. Dehasse and two defense exp@&tsPenise Elser and Dr. Christina Pramud@mitted
that the Prolift caused some of the plaintiff's symptona).(Ethicon explains, however, that
for any type of defective product claim, the burden on the plaintiff goes beyond demonstrating
that the product caused the injuries. Rather, the plaintiff must prove that “[the prpdatds
was a proximate cause of plaintiff's injuries.” (Resp. [Docket 152], at 18). Arizamaupports

this position.SeeJimenez v. Sears, Roebuck & Ca04 P.2d 861, 864 (Ariz. 1995) (“A prima



facie case of strict products liability is established bgwang that when the product left the
defendant’s control, it was in a defective condition that made it unreasonably daregedtdhe
defect was a proximate cause of plaintiff's injuries.”Inphasis omitted). The plaintiff has
offered testimony that theresence of the Prolift caused pain to Ms. Bell&eeMem. in Supp.
[Docket 113], at 1913 froviding testimonial evidence that the mesh caused pain to Ms.
Bellew)). A genuine issue of material fact, howewvexjst as to whether defectin the Prolift
caused Ms. Bellew’s injuries. Accordingly, | cannot find on the issue of préxiscsuse as a
matter of law.
V. Conclusion

For the reasons set forth aboveDENY the Plaintiff's Motion for Partial Summary
Judgment [Docket 112].The coldt RECTS the Clerk to send a copy of this Order to counsel of
record and any unrepresented party.

ENTER: November 20, 2014
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JOSEPH R GOODWIN
UNITED STATES DISTRICT JUDGE



