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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
COMMERCE AND INDUSTRY
INSURANCE COMPANY et al.,
Plaintiffs,
V. CIVIL ACTION NO. 2:1-cv-30260
NEWHALL CONTRACTING, INC.,et al.,

Defendans.

MEMORANDUM OPINION AND ORDER

Pendings Plaintiffs’ Motion to Strike Defendants’ Answers and Enter Default Judgment,

or, in the Alternative, Summary Judgm@BECF 24& 25].*
l. BACKGROUND

This action arises from Defendants’ alleged failure to pay all of their exgrk
compensation insurance policy premiunws Plaintiffs. On November 26, 2013, Plaintiff
Commerceand Industry Insurance Compag¥zommerce and Industry™jiled aComplaint in
case number 2:18v-30260 against Defendant Newhal Contracting, Inc. (“Newhall
Contracting”)seeking$414,138.91n damagebased orunpaid premiumsas well as court costs
and prejudgment and pogudgment interest On the same day, Plaintiff National Union Fire
Insurance Company of Pittsburgh, PA (“National Uniofilgd a Complaintin case number
2:13cv-30263 againstDefendant Paley Enterprises, Inc(“Parsley Enterprises”seeking

$4,313,141.10n damages based on unpaid premiums, al as court costand feesand

! The motion appears to have been docketed twice. ECF 24 and ECF 25 both cergamehidenticallyorded
motion.
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prejudgment and pogtudgment interest. Defendants filedAnswersin the respective cases
December 30, 2013.

By Order enteredn March 6, 2014, the Court granted the consent mataonsolidate
of Plaintiff Commerce aah Industryand Defendant Newhall Contracting filed in case number
2:13¢v-30260, and the consent motion to consolidate of Plaintiff National Union and Defendant
Parsley Enterprises filead case number 2:18+30263.

By Order entered ro June 19, 2014, the Cougranted #orney W. Kent Varney’s
motions to withdraw as counsel foefendants Mr. Varney indicatedhat both Defendants had
informed him that they were retaining new counsel to represent them matievand requested
that the Court grant Defendants 20 days to obtain new courBetause corporations cannot
appearmro se seelLocal Rule of Civil Procedure 83.3, the Court ordered that Defendants retain
replacement counsel and that replacement counsel file an entry of appearhimc80vitys of
the date othatOrder.

By Order entered oduly 25, 2014 noting that @er 30 dayshad elapsedwithout new
counselenteringan appearance on behalf of Defendathts Courtdirected Defendant® retain
new counsel and that the neaunsel file arentry of appearance withitd days of the date of
that Oderand demonstrate good cause for Defendants’ failure to timely obtain new counsel in
accordance with thegrevious Qder.

By Order entered on August 19, 2014, the Court granted in part and denpedt in
Plaintiffs’ motions to strike affirmative defensesDefendants hadhot filed responseso the
motiors. The Court struck Defendants’ First Defense, Second Defense, and Third Dadénse

granted Defendants leave to amend tAaswers The Courtalso advised Defendants that



their failure to defend this action and to complith the Court’'s Orders exposd¢dem to a
variety of sanctions, including the entry of default and a default judgment uponasipplior
motion by Plaintiffs. Defendants haveotsince filed amended Answers.

On September 3, 2014#Jaintiffs filed the instant motion Plaintiffs requestthat the
Court strike Defendants’pleadings and enter default judgment against Defendahtsthe
alternative Plaintiffs requesthat the Cort enter summaryjdgment in favor of Plaintiffs.

To date, Plaintiffs have filed no responsdéndeed, Plaintiffs have not filed anything
with the Courtsince Defendant’istattorney filed his motions to withdrasix monthsaga In
addition, Plaintiffsassertin their motion that Defendant has failed to provide any responses to
Plaintiffs’ outstanding discovery requests, although pursuant to the Scheduling Order currently in
effect discovery was to close Bgptember 19, 2014.

Il. DISCUSSION

Federal Rule of Civil Procedure 16(f) provides that certain sanctions areb&vaitaler
Rule 37(b)(2)(A) when a party fails to comply with a pmeal order. Among the sanctions
available undeRule 37(b)(2jA), a court may strike a party’s pleadingswhole or in part and
enter default judgment against the party who has failed to comply.

“[T]rial judges are vested with discretion, which must lberdally exercised, in entering
.. . [default] judgments and in providing relief therefronuhited Statess. Moradi, 673 F.2d
725, 727 (4th Cirl1982). However, default judgment is available “when the adversary process
has been halted because of an essentially unresponsive p&tg.C. v. Lawbaug359 F.
Supp.2d 418, 421 (DMd. 2005) (citingJackson vBeech636 F.2d 831, 836 (D.ir. 1980)).

Recognizing the seriousness of the imposition of default judgment, the Fourtht Qiasui



instructeddistrict courts to apply a foypart test when determining appropriate sanctions under
Rule37(b): (1) whether the non-complying party acted in bad faith, (2) the amount of prejudice
that noncompliance caused the adversary, (3) the need for deterrence of th&apaditiof
non-compliance, and (4) whether less drastic sanctions would have been effe¥uag
Again Prods., Inc. v. Acordd59 Fed. Appx. 294, 30lth Cir. 2011);Belk v. Charlotte
Mecklenburg Bd. of Educ269 F.3d 305, 348 (4th Cir. 2001).

Applying the above four factors to the facts of the instant case, the Court findsethat t
sanctionof default judgment under Rule 16&@hdRule 37is warranted.

First, Defendants have failed to act in good faith in this cagdaintiffs note that while
Defendants have repeatedly sought deadline extensions in this case, regyésantiscovery
responses would be forthcoming, Defendants have failed to answer a single interogatory
produce any documents in response to Plaintiffs’ discovery requ&$endantsthrough their
former attorney,also asked the Court fordalitional time to secure newounsel. However,
there is no evidence that they have made any efforts to do so over the past six months

SecondPlaintiffs have beeseriouslyprejudiced by Defendantsailure to abide by the
Court’s Qders. Plaintiffs have been prevented from prosecuting their case by Defendants’
failure to respond toPlaintiffs’ discovery requests and Defendants’ failure to provide any
reasonable assurance that thregnded tqoarticipate in the litigation ahiscase.

Third, there is a compelling need to deter litigantehwwompliance with the Court’s
Orders. TheCourt has explicitly warned Defendanist failure to complyvith its Orderanay
result in the entry of a default judgment against Defendamsvertheless Defendants, by

remaining unrepresented for six months, have failed to comply with this Court'ss@edeiring



Defendants to obtain new counsel. Defendants havesaksuitted no responséothe Court’s
Ordes. Defendants’ omissionsignifying thatthey donot intend to participate in this litigation
or to comply withthe Courts Orders, lave brought this case to a halt amgresscontempt for
this Courts Orders

Finally, less drastic sanctions will not be effective to address Defendants'efédl
comply with the Court's @lers. Defendants havalreadyshown that they will ignore the
Court’s specific warnings. Additional warnings are likely to be equally ineffectiveOther
actions by thiCourtin the face of Defendantgho have remained unggensiveto the Court’s
Ordersfor over six months wouldaise the spectre aidefinitedelay.

Accordingly, the Court FINDS that it is properto enter default judgmentagainst
Defendantpursuant to Rules 16(f) and 37(b)(2)(#) of the Federal Rules ofiGl Procedure.

A defaulting party admits the plaintif wellpleaded factal allegations in the complaint.
Ryan v. Homecomings Fin. NetwoB§3 F.3d 778, 780 (4th Ci2001). The party in default,
however, is not held to admit conclusions of laud. Thus, the court mustetermine whether
the wellpleaded factuahllegations support the relief soughtd. The Court may conduct a
hearing to determine the amount of damages pursuant to Rule 55(b)(2), however, it nday awar
damages without a hearimghere the amount claimed is “capable of mathematical calculation.”
James v. Frame6 F.3d 307, 310 (5th Cid993). Courts are afforded much discretion when
determining the need for such a hearin§eePope v. United State823 U.S. 1, 12 (1944) (“It
is a familiar practice and an exercise of judicial power for a court upon defautgking
evidence when necessary or computation from facts of record, to fix the amiight tive

plaintiff is lawfully entitled to recover and give judgment accordingly.”).



The Court finds that the damages in this case areblsaph mathematical calculatipn
ard that ahearing isthereforeunnecessary. he Complaint fled byCommerce and Industry
alleges that Newhall Contractimmyvesan outstandindpalance of $41438.91on theworker’'s
compensation insurance policy it purchased from Commerce and Inétursthe November 8,

2010 through November 8, 2011 policy period.he Complaint filed byNational Unionalleges

that Parsley Enterprise®wes an outstanding balance of $1,470,154.10 onwbkker’s
compensation insurance policy it purchased from National Union for the January 29, 2011
through November January 29, 2012 policy period.also alleges tha@arsley Enterprisemves

an outstanding balance of $2,83&7.00 on the worker's compensation insurance policy it
purchased from National Union for the January 29, 2012 through November January 29, 2013
policy period.

Based on thesewell-pleaded factualallegations the Court FINDS that Plaintiff
Commerce and Industry safed damages in the amount of $414,138.91 and that Plaintiff
National Unionsuffereddamages in the amount of $4,313,141.10.

Plaintiffs also seekprejudgment and pogtidgment interestcourt costs, and fees
However,as to these requed¥aintiffs have made no submissions specifying the sum sought or
the basis for calculation If Plaintiffs wish to recoveprejudgment and pogtidgment interest,
court costs, and feetheymaysubmitaseparate request within 30 days of the date ofQhiler.

Plaintiffs alsoargue in the alternative that summary judgment should be entered in favor

of Plaintiffs. In light of the above dispositiathjs request iDENIED ASMOOT.



1. CONCLUSION

Accordingly, the CourtGRANTS IN PART Plaintiffs’ motion [ECF24 & 25] insofar as
it seeks default judgment arlENIES IN PART the motion insofar as it seeksummary
judgment. The CourtENTERS default judgment against Defendadéwhall Contracting in
the sum of $414,138.91, which sum is awardellaintiff Commerce and Industry The Court
ENTERS default judgment against Defenddrdrsley Enterpriseis the sum 0f$4,313,141.10,
which sum is awarded to Plaintiff National UnionThe CourtVACATES the Scheduling
Ordercurrently in effect in this case.

IT 1SSO ORDERED.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record for
Plaintiffs Commerce and Industry Insurance Co. and National Union Fire Insurance Company of
Pittsburgh, PAto Defendant Newhall Contracting at the following Jesbwn address (Newhall
Contracting, Inc., PO Box 52, Newhall, WV 2486652), and to Defendant Parsley Enterprises
at the following lasknown address (Parsley Enterprises, Inc., PO Box 457, Lenore, WV
25676-045Y.

ENTER: December 292014

B L_;:H .; j

THOMAS E. JQHNSTON
UNITED STATES DISTRICT JUDGE




