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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

SUNDOWNER ASSOCIATION, et al.

Plaintiff,
V. CIVILACTION NO. 2:14-cv-00193
WOOD COUNTY COMMISSON, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the court is Plaintiffs’ Motiéor Preliminary Injunction [Docket 2]. The
motion is ripe for review, and on May 6, 2014, | cortdd@ hearing to determine whether to enter
a preliminary injunction. For the reasons set forth below, Plaintiffs’ Motion for Preliminary
Injunction [Docket 2] iDENIED.

.  Background

The plaintiffs, Sundowner Gun Club (“Sundowhend Sundowner’s owner and operator,
Kendall Richards, seek to enjoin enforcemeritvaf cease and desist orders issued by the County
Commission of Wood CountyVest Virginia (the “Commission”)The plaintiffs argue that this
order violates the plaintiffs’ due procesgcBnd Amendment, and First Amendment rigree(
Mem. in Supp. of the Mot. for Blim. Inj. (“Mem. in Supp.”) [dcket 3], at 1). The following
facts come from the evidence submitted by both the plaintiffs and the defendants regarding the

motion for preliminary injunction.
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Sundowner is a private gun club and shootargge in Wood County, Vé¢eVirginia. (Am.
Compl. [Docket 48] T 1). It is owned and opedaby Plaintiff Richardsd is “used for firearm
training and concealed carry certificationd.(f 17-18). The plaintiffsleege that “[tjhe purpose
of the Sundowner Gun Club is to provide a gaéee for qualified members to practice firearm
proficiency and safety, and tese firearms recreationally.td; { 21). The plaintiffs allege that
“[ijn or around Spring 2012, the Mdwood Homeowners Association . . . began a campaign to
shut down Plaintiffs’ range.q. 1 28). The defendants have meted evidence that beginning in
April of 2012, the Wood County Sherriff's Departmieeceived several complaints of bullets
being found in the residentiakighborhood surrounding Sundowne3e€Aff. of Jerry Shawn
Graham [Docket 10-2] 11 4-15); A8, 2012 Call Summary Report WS0O12004867 [Docket 10-
3]; Apr. 23, 2012 Call Summary Report WS@083888 [Docket 10-4]; May 25, 2012 Complaint
Report WS012007905 [Docket 10-5]; June 5, 204k Summary Report WS012008572 [Docket
10-6]; June 26, 2012 Call Summary Report @13009809 [Docket 10-9]; June 28, 2012 Call
Summary Report WS012009935 [Docket 10:10uly 11, 2012 Call Summary Report
WS012010758 [Docket 10-12]; July 23, 2012IGammary Report WS012011482 [Docket 10-
13]; July 27, 2012 Call Summary Report PRID22373 [Docket 10-14]; Aug. 6, 2012 Call
Summary Report WS012012282 [Docket 10:1Bug. 13, 2012 Call Summary Report
WS012012767 [Docket 10-17]; June 2, 2013 Sammary Report WS013007629 [Docket 10-
19)).

Mr. Richards was informed of the complaints when they began in April 28&2Apr. 3,
2012 Call Summary Report WS012004867 [Docket 1({s3ating that the sheriff's office

“showed Mr. Richards the recovereound and just wanted him to know the shot might have come



from his range,” and that “Mr. Rhards advised [the shiff’'s office] to have the complainant call
him”)). After local resident Emily Bradley comjteed about finding a bultéhole in front of her
home on April 23, 2012, she aded the sheriff's office @t the Wildwood Homeowners
Association (“Wildwood”) wouldbe meeting on thadate regarding Sundowner because local
residents were concerneldaat their safety. (Apr. 23, 2012 Call Summary Report WS0O12005888
[Docket 10-4]). The plaintiffs contend that aistimeeting, “the Presidenf Wildwood told the
assembled group that he recognized that the rangél be protected under West Virginia laws
for claims of nuisance related to noise, as ting@ehad operated in that location longer than the
statutory exemption provided” and “indicated tkia¢y needed to make their complaints about
safety.” (Compl. [Docket 1] 1 39).

On June 21, 2012, the Commission met with dalelson, a representative of Wildwood,
regarding SundownerSgeJune 21, 2012 Minutes and Orders [Docket 10-7], at 2). Mr. Nelson
attended the meeting

to request [the County Commission] pas€adinance to provide the homeowners

some relief from the shooting range locatetheir area of the County. Mr. Nelson

read a list of complaints residents have submitted regarding the range. He asked the

County Commission to pass an ordinance regulating private gun ranges in the

County.

(Id.). At the meeting, the Commissi “[a]uthorized the County Admistrator to contact the Wood
County Prosecuting Attorney to request him to file a nuisance complaint and Order a cease and
desist for operations of the Sundowner Gunmdg®aon Gihon Road” and #uorized “the County
Administrator to contact the Wood Cour8herriff's Office regarding” the rangéd( at 2, 13). On

June 25, 2012, the County Commission held lagromeeting where Sundowner was discussed.

(Seelune 25, 2012 Minutes and Order [Docket 10-8]). Richards contends that he was informed



of the June 25 meeting on June @24 told the Commission that beuld not attend because of a
business engagement he had on JuneSgaAMm. Compl. [Docket 48] B3). “Area residents and
[the] attorney for the Sundowner Gun Rangere present” at this meetindgsdeJune 25, 2012
Minutes and Order [Docket 10-8], at 1). “Althgluthe Commission passed an Order instructing
the Wood County Prosecutor to file a nuisamoenplaint and order a cease and desist for
operations of the Sundowner Gun Range, no suchleamhpr order were issued.” (Resp. to PIs.’
Mot. for Prelim. Inj. [Docket 10], at 3).

The plaintiffs allegehat at the meeting,

[a] number of Wildwood residds appeared and made staents intended to bring

the safety of the range into questionrtRar, a number ofnembers of the range
appeared and described their experiences with the safety and quality of the range.
Mr. Richards explained thatdre had not been a verifiettident of a bullet leaving

the range, despite the availability of us&ogs that could be used to trace bullets
back to the range. Mr. Richards alegplained that Sundowner has operated
without complaint for many years, thatist certified by the NR, and that it is
insured by the NRA.

(Am. Compl. [Docket 48] 1 34).

On July 5, 2012, the Commission “met at Biendowner Gun Range to tour the facility
due to recent complaints from neighbors.tlyJ5, 2012 Minutes [Dockel0O-11], at 2). The
plaintiffs allege that

[d]uring the inspection, Commissioners were able to view the safety features in
place at the range and the topographyhef land, including the many physical
barriers between the range propeatyd Wildwood. Following the inspection,
Plaintiffs added, at thesuggestion of the Commissiers, additional backstop
material, a new “Blue Sky” safety systeand 24-hour video surveillance to the
gun range. The video surveillance system, when matched with the shooter logs,
would allow any claimed bullet strike be fully investigatedAlthough they were
invited to do so during the on-site vigipne of the Commissioners inspected any

of Sundowner’s on-site documentationclsuas usage logs, certifications, and
insurance.



(Id. 1 53).

The Wood County Sherriff's Office continuedreceive complaints regarding stray bullets
found in the areaSeeJuly 11, 2012 Call Summary RepttS0O12010758 [Docket 10-12]; July
23, 2012 Call Summary Report WS012011482 [Docket 10-13]; July 27, 2012 Call Summary
Report PPD12022373 [Docket 10-14]; Aug. )12 Call Summary Report WS012012282
[Docket 10-15]). On August 13, 201the Commission held a meetingeAugust 13, 2012
Minutes and Orders [Docket 10-16]). At thigeting, “Charlie Nelson from [Wildwood] met with
the Commission to inform them there has bewstteer complaint of a bigt passing by a house in
their neighborhood. He asked the Commissiorsupport the Sheriff investigating any such
incidents.” (d. at 1). The Commission did hssue an orderegarding Sundowner at that time.
(See id.

On October 23, 2012, the plaintiffs’ counselote a letter to Jason A. Wharton, the
Commission’s attorney, regéing recent eventsSeeOct. 23, 2012 Letter [Docket 10-18). In the
letter, plaintiffs’ counsel stat that based onéhrequests of County Commissioner Dunn, Mr.
Richards “expended several thousand dollastaling a noise reduction system and other
additional improvements to his prany to attempt to appease some of the concerns raised during
the public meetings.’1d. at 1). The letter also asserted that:

On October 19, 2012, despite the clear kieolge that the Sidowner Gun Range

was represented by counsel, CommissionerrDapparently actg in his official

capacity as County Commissioner, ardwn Mr. Richards’ property unannounced

and made additional demands regardinghagperty that would be needed to avoid

action by the County Commission. Mr. Dunn’swEanor was disruptive to the auto

sales business that Mr. Richards atgmerates on the proggr Furthermore,

because Mr. Richards has already exjsel thousands of dollars based on the

informal requests of an individual Commmsser, he is hesitant to expend future

funds when resolution is unaeand these informal acotis are not subject to any
due process protections.



(Id. at 1-2). The letter requested that all futaognmunications, actionand future requests for
meetings be directed towards the pliffisitcounsel and not to Mr. RichardsS€e idat 2). Also
on October 19, Commissioner Dunritl¢he plaintiffs’ attorneya voice message regarding
Sundowner and a potertimspection by a representative thfe National Rifle Association
(“NRA"). (SeeTranscript of Oct. 19, 2012 Telephone $dage [Docket 10-18]). The plaintiffs
allege that “[o]n October 29, 2012, the ProgecuWharton wrote requesting copies of
documentation previously made available for eiwn to the Commission and actually reviewed
by the Sherriff” and “[o]ln November 9, 2012,akitiffs responded, through counsel, that the
requested information had already been madiadla and reviewed.” (A. Compl. [Docket 48]
11 389-40). On October 29, 2012, Jason Wharten\wbod County Prosecuag Attorney, sent a
letter to the plaintiffs’ counselSgeOct. 29, 2012 Letter [Docket 14-8]). The letter stated:

The Wood County Commission has requesiedl my office contact you regarding

an outstanding issue with regard to the Sundowner gun range. The Commission

indicates that Mr. Richards has stated publicly that the range is “certified by the

NRA.['] The Commssion requests that you forward copies of any documents,

letters or correspondence Vfgimng that the Sundown[]egBun Range is certified by

the NRA. If no such documents exist, the Commission woeddiest a response
indicating the same.

The next action discussed by the partiescgraplaint made to the Wood County Sheriff's
Office on June 2, 2013SéeJune 23, 2014 Call Summary Report WSO13007629 [Docket 10-
19]). A resident complained that “his gas grill was damaged by a bullet fired from the gun range
owned by Kendall Richards.1d. at 1). On August 12, 2013, ti@mmission addressed a letter
to the plaintiffs’ attorney regarding the compla that the Commissionad addressed the prior
year. SeeAug. 12, 2013 Letter [Docket 10-20])he letter stated, in full:
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It has been a year since the Woaou@ty Commission visitk Kendall Richards’
shooting range. The concerns expressethéywildwood residents were of noise
and safety. Both have bepartially addressed witlurther improvements planned
by Mr. [Richards] and some that wererbally suggested by the Commission.

Improvements may take some time to Afier a year | hope much has been done.
The major need seemed to be heightening the back berm.

We would appreciate a letter indicatimdnat progress has been both made and
planned in addressing the safety andseatoncerns of o the Wood County
Commission and the Wildwood community.
(Id.). On September 9, 2013,
the County Commission met with Steve Wadfey, President of the Wildwood
Subdivision, along with several area resigdntdiscuss concerns with the shooting
range in their neighborhood. They regeésthe Sheriff's Office measure the
earthen backstop and report back to them. They presented several bullets they have
found on their property from the rangéommissioner Couch stated he saw no
problem with the Commission sending a lettethe Sheriff requesting copies of
all incidents they have investigated angbao check on the safety of the range and
to report back to the Commission.
(Sept. 9, 2013 Minutes and Orders [Docket 10-alL]1-2). Mr. Mahaffey also submitted a letter
to the Commission and a lettetden Merritt, the Shriff of Wood County, otvehalf of Wildwood.
(See idat 6, 7). The plaintiffs allege that the pniotice they received of this meeting was a
telephone message for the plaintiffs’ courtseel minutes prior to its commencemei@eéAm.
Compl. [Docket 48] 1 43; Setl, 2013 Letter [Docket 10-22], at 1).
Subsequently, on September 11, 2013, the plaintiffs’ attorney wrote to Commissioner
Dunn regarding the September 9 meeting and August 12 I&esSépt. 11, 2013 Letter [Docket
10-22]). According to the Segber 11 letter, th&lovember 9, 2012 teer had “outlined
Sundowner’s voluntary efforts twooperate with the Commission’s many informal requests for
information.” (d.). It also “stated that any furtheequests would need to be supported by

appropriate legal authority compelling my clieiot continue to expend time and money” on
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improvements to Sundownetd(). It asserted that to date, lemal authority had been provided,
and the Commission had not responded to the November 2012 letderTlie September 11,
2013 letter also stated:

| have been told by my client that goeter indicated the Commission may attempt
another inspection of the gun range. | amartain whether that representation is
accurate; as we were unaware that them@esion would be addressing this subject
again at a scheduled mewggi In the past, a comssion has arrived unannounced
and without notice, purporting to aoh the Commission’s behalf, which was
disruptive of my client's dter business interests. Please be advised that the
Commission and its members do not, at thrse, have my client’s permission to
enter the Sundowner Gun Range propérhe Commission was given full access
to the property in July 2012. At thipoint, my client considers additional
cooperation without a showingf legal authority to issue such demands, if such
demands are going to be made, to berasue expense and unwarranted under the
circumstances. Any attempt to enter fireperty without a @urt order or other
proper legal authority will be consideredauthorized by the property owner. If the
Commission has such authority, please provide it and | will advise my client
accordingly.

At this point, Mr. Richards believes thattrmly is he operating within the law, he

has previously gone above and beyond what is required of him to address the

Commission’s concerns. It is now hioncern that comued attempts at

conciliation will be an unending strain bis time and resources, as the proverbial

goalposts may shift. As such, similarthe request of the November 2012 letter, he

will need to be directed to the legal auihothat would compel his actions. | regret

that you continue to receive pressurem the Wildwoods Homeowner[']s

Association, but Mr. Richards has itinghts that also deserve respect.
(Id. at 1-2). The Commission forwarded this leti@Mr. Mahaffey at Wildwood, and requested
that Mr. Mahaffey advise the Commission if thevas a compromise Wildwood was prepared to
make. GeeSept. 23, 2013 Letter [Docket 10-23Yr. Mahaffey responded on October 1, 2013,
asserting that Wildwood was not willing to makeompromise regarding the gun range at that
time. SeeOct. 1, 2013 Letter [Docket 10-24]). Mr. Maffey also inquired whether the Wood
County Sheriff's Department hadxamine[d] the rifle range earthearrier to determine its actual

height and report[ed] back to the County Commissiold’).(The plaintiffs assert that “[n]o
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response to the September 11, 2013 letter rwesived from the Comission.” (Am. Compl.
[Docket 48] | 45).

On December 10, 2013, the Commission informed the plaintiffs’ counsel that the
Commission would be having another meeting on December 16, ZEedc. 10, 2013 Email
[Docket 14-3]). The email messagas sent to the plaintiffs’ trney through a general intake
form on the law firm’s website, and stated]§suming you are still pgesenting the Sundowner
Gun Range, we would like to advise you afnaeting before the commission requested by the
Wildwood Homeowners Assn. i scheduled for Monday, December 16th, 2013 at 9:30am in
room 203 of the Wood County Courthouse. Plesdenowledge this e-mail so we know you are
aware of the meeting.”Id.). At the December 16 meeting, the Commission “met with
representatives from Wildwoddomeowner’s Association tostiuss the Sundowner Gun Range.”
(Dec. 16, 2013 Minutes and Ordersjdket 10-25], at 2). A thirty-day cease and desist order was
issued for the gun rangeSde id. First Cease and Desist Ord®ocket 10-26]). The order
provided that

pursuant to West Virginia Code 7-1-3B&sed upon testimony of the Wood County

Sheriff’'s Department and numerous residaritthat area thahe Sundowner Gun

Range posed a hazard to public healtid safety, said Order prohibits the

Sundowner Gun Range from continuing operss for a period of thirty days.

(First Cease and Desist Ord&ocket 10-26]). It also “directethe Prosecuting Attorney to
submit to the County Commission proposed regulations for gun ranges located in Wood County,
West Virginia. (d.). It ordered “that the Sundowner Gun Range shall immediately cease operations
as a Gun Range for a period of thirty daykl”)( The plaintiffs allege @t when Mr. Richards was
delivered a copy of the Cease andideOrder, he “was told, in sumary, that if he shoots on his

property, he will be arrested and the bail would be set high enough that he would have trouble
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getting out. Since the Order idesit about punishment, thistise only information Mr. Richards
was given regarding failure to comply witret®rder.” (Am. Compl. [Docket 48] § 51).

On January 13, 2014, the Commission faxedte@®f a meeting for January 16 to the
plaintiffs’ counsel. $eelan. 13, 2014 Fax Notice [Docket 14-4]). The notice was on Commission
letterhead, and stated tltae Commission would be meeting on January 16, 2014 at 10:30 a.m.
“to discuss a possible extems and or modification othe CEASE AND DESIST ORDER
presently in effect” and notified the plaintiffs’ co@hshat they could appear at the hearing and be
heard. [d.). The plaintiffs did not atted the January 16, 2014 meetinge€Am. Compl. [Docket
48] 1 60). On January 16, 2014, the Commission isawedond Cease and Desist Order regarding
Sundowner.$eeSecond Cease and Desist Order [Docke2 7))- This modified and extended the
cease and desist order “until such time as the Sundowner Gun Range obtains an evaluation from
the N.R.A. Range Technical Team Advisorspwpaes a copy of said evaluation to the Wood
County Commission and complies with theasmendations of such evaluationld.f. It also
provided that the Commission would “pay thest of the evaluation by the N.R.A. Range
Technical Team Advisors.ld.).

[I.  Standard of Review

The United States Supreme Court and the dritates Court of Appeals for the Fourth
Circuit have provided district cots with a precise analyticehmework for determining whether
to grant a preliminary injunctiorBeeWinter v. Natural Res. Def. Council, In&55 U.S. 7, 20
(2008);The Real Truth About Obama, Inc. v. EEBZ5 F.3d 342, 345-47 (4th Cir. 2009acated
on other groundss59 U.S. 1089 (2010). First, plaintiffs musake a clear showing that they will

likely succeed on the meritBhe Real Truth About Obama, IN875 F.3d at 346. Second, plaintiffs
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must make a clear showing that they are likelgdarreparably harmed absent preliminary relief.
Id. Third, plaintiffs must show that thiealance of equities tips in their favdd. Finally, the
plaintiffs must show that an injunction is in the public interestAll four requirements must be
satisfied for a preliminary janction to be appropriatéd.

1. Discussion

At the outset, it should be noted that theiorfor preliminary Ingnction and supporting
memorandum are sparse and do not articulate thatiaimtiffs will succeedn the merits of their
claims, which is itself enough to dettye motion for preliminary injunctiorbee K-2 Ski Co. v.
Head Ski Cq.467 F.2d 1087, 1088-89 (9th Cir. 1972) (statimagt “if the facts [in support of the
motion for preliminary injunctionfonsist largely of general assens which ae substantially
controverted by counter-affidavits, a court should not grant such relief unless the moving party
makes a further showing sufficient to demonsttagat he will probably succeed on the merits”);
11A Charles Alan Wright, ArthuR. Miller & Mary Kay Kane Federal Practice & Procedurg
2949, at 238 (3d ed. 2013) (“Preliminary injunctions frequently are denied if the affidavits are too
vague or conclusory to demoratt a clear right to relief und&ule 65.”). However, in the
interests of justice, | requesteapplemental briefing and held evidentiary hearing on the motion
for preliminary injunction, ad | will address the meritsf the plaintiffs’ arguments.

It should also be noted that this rulispould not be construed as approval of the
defendants’ actions. The plaintitisive presented evidence indingtthat the defendants’ decision
was not based on a thorough and prudent invesiigatiowever, as | reminded the parties at the
hearing, my job is not to aaes an appellate court for the f@mission’s decision. Rather, my job

is to determine whether the plaintiffs havermbmstrated a likelihood afuccess on their claims
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that the order violates their second amendmest,dmendment, and fourteenth amendment rights.
Because | find that they have not, their motioBENIED.
A. The Orders Do Not Implicate the P&intiffs’ Constitutional Rights

First, the cease and desist orders therasalo not implicate the plaintiffs’ constitutional
rights. The orders were directed towardSundowner Gun Range.” Sundowner is an
unincorporated associatiorsdeAm. Compl. [Docket 48]). Uninc@orated associations have no
legal existence distinct from that of their memb&se e.g., Krumbine v. Lebanon County Tax
Claim Bureay 663 A.2d 158, 160 (Pa. 1995) (“[A]n uninporated associatn is not a legal
entity; it has no legal existence separate and &pantthat of its individal members.”) (citation
omitted); Shortlidge v. Gutoski 484 A.2d 1083, 1085 (N.H. 1984) (“A voluntary
association . . . has no legal existence apartfih@members who compose it.”) (internal citations
omitted). Therefore, Sundowner itself has no constitutional rights.

Plaintiff Richards argues that his constitutional rights have been implicated because he was
told that he cannot shoot on his own propertyweler, the cease and desist orders do not state
that Mr. Richards cannot shoot on his propethey merely say that Sundowner must cease
operation as a gun range. And the dgptho allegedly told Mr. Richals that he would be arrested
and have an extremely high bail set if he werghtmot on the property is ha party to this action.
Therefore, Mr. Richards, whotise only named plaintiff with cotitutional rights, has not shown
that his constitutional rights were infringed upon by the defendants. The plaintiffs’ arguments are
better made in state court in aipen for a writ of certiorari oa writ of prohibition. Nonetheless,
to avoid confusion and to aid the parties in coming to what | hope will be a successful resolution

of these issues, | will address the ptifs’ constitutional arguments below.
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B. Second Amendment

The plaintiffs allege that the cease atekist orders violatéheir Second Amendment
rights, and that a strict scrutisyandard should be applied to th®econd Amendment claim. This
area of constitutional law is not well-settleddam brief review of Second Amendment law is
necessary to fully understancetplaintiffs’ allegations.

The Second Amendment statés:well regulated Militia, being necessary to the security
of a free State, the right of the people to keeplaar Arms, shall not be infringed.” U.S. Const.
amend. Il. InDistrict of Columbia v. Heller554 U.S. 570 (2008), the Supreme Court

held, based on the historical background of the Second Amendment, that the

Amendment guarantees the pre-existindividual right to possess and carry

weapons in case of confrontation. Becathrgeright predated the Constitution, the

Court looked to the historical record wharticulating its nature, noting that the

right was secured to individuals accordindib@rtarian political principles, not as

members of a fighting force, to protectagst both public and private violence. It

also observed that throughadthie country’s history, Americans have valued the

right not only to be abléo prevent the elimination of militia, but even more

importantly, for self-defense and hunting.

United States v. Masciandar638 F.3d 458, 466 (4th Cir. 201(Internal citations omittedsee
Heller, 554 U.S. at 591. The Fourth Circuit has noted that followielier, “a considerable degree
of uncertainty remains as to the scope dft thght beyond the home and the standards for
determining whether and how the right carbbbedened by govemental regulation.1d. at 467.
The Fourth Circuit has instructed district coudause a two-step approach when dealing with a
Second Amendment issue:

The first question is whether the dleaged law imposes a burden on conduct

falling within the scope of the Second Anmdment’'s guarantee. This historical

inquiry seeks to determine whether thaduct at issue was understood to be within

the scope of the right at the time ofifiaation. If it was notthen the challenged
law is valid. If the challeged regulation burdens condtitat was within the scope
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of the Second Amendment bsstorically understood, theme move to the second
step of applying an appropridigm of means-end scrutiny.

United States v. Cheste628 F.3d 673, 680 (4tkir. 2010). InHeller, the Supreme Court
“expressly avoided deciding what level of gery should be applied when reviewing a law
burdening the right to le and bear arms[.]Jd. at 469;see also Heller554 U.S. at 634-35. The
Fourth Circuit has found that “[w}]hile. . the application of stristrutiny [is] important to protect
the core right of the self-defense of a law-aimdcitizen in his home . . . a lesser showing is
necessary with respect to laws that burden the tggkéep and bear arms outside of the home.”
Masciandarg 638 F.3d at 471. Therefore, the Fourth Giirbas applied interediate scrutiny to
cases addressing the right tabarms outside of the honteee id. United States v. Chapman
666 F.3d 220, 226 (4th Cir. 2012).

The Fourth Circuit has not determinedetlier operating a private gun range is conduct
falling within the scope of the Second Amendmndrne only United StateSourt of Appeals to
address this issue wtme Seventh Circuit ikzell v. City of Chicagd51 F.3d 684 (7th Cir. 2011).
In Ezell the court addressed a challenge to the@iGhicago’s prohibition on all shooting ranges.
See651 F.3d at 691. The court found that shooting ranges were protected by the Second
Amendment because “[t]he right to possess firsaior protection implies a corresponding right
to acquire and maintain proficiency in their use core right wouldn’'t mean much without the
training and practice that make it effectivid” at 704. The court claimatiat “several passages
in Heller support” this proposition, and noted that,

[e]xamining post-Civil War legal commtries to confirm the founding-era

“individual right” understanding of theesond Amendment, the Court quoted at

length from the “massively popular 1888eatise on Constitutional Limitations”

by judge and professor Thomas Cooleyo ‘Blear arms implies something more

than the mere keeping; it implies the l@ag to handle and use them . . . ; it implies
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the right to meet for voluntary discipline@amms, observing in doing so the laws of
public order.”

Id. (quotingHeller, 554 U.S. at 616). It should also be natieat the municipal ordinance at issue

in Ezell both banned all shooting ranges within the city, but at the same time required each
applicant for a firearm permit to have comptesd least one hour of training at a rargee idat

691.

The Seventh Circuit’'s reasoning seems to begjim the proposition that the right to bear
arms for protection means there is als@ht to acquire and maintain proficienSee Ezell651
F.3d at 704. This reasoning is flawed and alsorseto ignore early law limiting where firearms
could be discharge®ee generallipatrick J. Charle§,he Faces of the Second Amendment Outside
the Home: History Versus Ahistorical Standards of Revigédv Clev. St. L. Rev. 1 (2012)
(examining the history of laws limiting the poss®n or use of arms outside the home). And
althoughEzellis persuasive authority, | am not boundtbg Seventh Circuit’s interpretation of
Second Amendment rights.

The Fourth Circuit hastated that “[g]iverHeller’s focus on ‘core’ Second Amendment
conduct and the Court’s frequent references tst imendment doctrine, [they] agree with those
who advocate looking to the First Amendment gsiide in developing aatdard of review for
the Second AmendmentJnited States v. Cheste§28 F.3d 673, 682 (4th Cir. 2010). Using the
First Amendment as an analog, each citizen gendra#lyhe right to speak regarding public issues.
This does not mean that each citizen has agporeling right to maintaia school teaching people
how to speak properly, regardless of safety or zoisisiges. In this case, the plaintiffs argue that
they should not be subject to the safetgndards imposed by the Commission. The Second
Amendment does not requitleat there can be no restrictionbatsoever on the use of firearms.
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Indeed, the Court iHeller noted that the decision should noe¢ “taken tocast doubt on
longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensédiplaces such as schools and government buildings,
or laws imposing conditions and qualificationstbe commercial sale of arms[,]"which it deemed
“presumptively lawful regulatory meaes.” 554 U.S. at 626-27, 627 n.2ég also United States
v. Chafin 423 F. App’x 342, 344 (4th €i2011) (findingthat the Secondmendment was not
implicated by criminal statute regarding the s#l@rearms and noting thalhe appellant “has not
pointed this court to any authty; and we have found none, th@motely suggests that, at the
time of its ratification, the Send Amendment was understood to pobtan individual’s right to
sella firearm. Indeed, although tBecond Amendment protects an indual’s right to bear arms,
it does not necessarily give risea@orresponding right to sell adarm”). The right to bear arms
does not necessarily imply a wide varietyotier rights related to the use of arms.

| am therefore not convinced that the SecAntendment extends to the right to operate a
gun range. However, | need not decide that isstd@yt because even if the cease and desist orders
implicate the Second Amendment, they are tiogless constitutional. The Fourth Circuit has
found that intermediate scrutiny ajgd to “laws that burden the rigiatkeep and bear arms outside
of the home."Masciandarg 638 F.3d at 471. This because “as we move outside the home,
firearm rights have always been more limitbécause public safety interests often outweigh
individual interests in self-defenseld. at 470. The cease and desist orders therefore satisfy
intermediate scrutiny “if the government can dentiats that [they are] reasonably adapted to a

substantial government interedd’ at 471.

16



The government has satisfied their burdethisicase. A compelling governmental interest
(even more important than a substantiérest) is at stake here—public safedge idat 473;
Salerng 481 U.S. at 745. The government has alsoarestrated that its #ons were reasonably
adapted to the interest of public safetyeThommission took action gnkfter approximately
twenty months of complaints from nearbysigents regarding bulletgeaving the Sundowner
range. The cease and desist orders were also limited in duration. The First Cease and Desist Order
was only issued for thirty days, and the Second €aad Desist Order is place only “until such
time as the Sundowner Gun Rardeains an evaluation from theR.A. Range Technical Team
Advisors, provides a copy of said evaluatiorthe Wood County Commssion and complies with
the recommendations of suchadation.” (Second Ceasad Desist Order [Docket 10-27]). The
Commission additionally agreed toypfar the cost of the evaluatiorS€e id).. Particularly given
the plaintiffs’ assertions that the range is safee( e.g.Reply on PIs.” Mot. for Prelim. Inj.
(“Reply”) [Docket 14], at 15-16), the burden on the pldis is small. This demonstrates that the
Commission reasonably adaptedatgions to its interest in public safety. | therefBiND that
the plaintiffs have not demonstrated that they are likely to succeed on their Second Amendment
challenge. Because | find that the plaintiiis not demonstrate a likely success on the merits, |
need not address the remainadérthe factors involved in etiding a motion for preliminary
injunction.See The Real Truth About Obama, |B&5 F.3d at 346.

C. First Amendment

The plaintiffs also argue that the Ceam®d Desist Orders infringe upon their First

Amendment rights. The plaintiffs allege that B¢l mere act of collectaly and openly training in

the use of firearms is enough [to implicate thetAreendment] because thaadt reflects a political
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position and policy preference on the sensitiveesttlpf gun ownership that will be understood
by all who see it.” (Suppteental Mem. in Supp. ¢tls.” Mot. for Prelim. Inj. (“PIs.” Supp. Mem.”)
[Docket 24], at 13). They alsargue that the plaintiffs engage gun training activities that
constitute expressive speech. The plaintiitere presented no evidenthat the defendants
intended to limit the plaintiffsexpression by issuing the orders.

“In deciding whether partidar conduct possesses sufficient communicative elements to
bring the First Amendment into play, [the Supee@ourt has] asked whether an intent to convey
a particularized message was present, and whibidékelihood was great that the message would
be understood by theswvho viewed it."Texas v. Johnse@91 U.S. 397, 404 (1989). Here, the
plaintiffs argue that MrRichards’s intention was to conveyparticular message. They argue that
this is based on Mr. Richards’slie¢ “in obtaining proficiency witHirearms and their recreational
use,” and state that “[t]he fact that public policy values are implicated in the operation of the range
is not a lucky side effect, butiis fact fully intentiond.]” (Pls.” Supp. Mem[Docket 24], at 13).
They also argue that this is a content-based céstrithat should receive a strict scrutiny analysis.

| am not convinced that the plaintiffs’ ap#ion of a gun range is expressive spe&de,

e.g, United States v. O'Brier391 U.S. 367, 376 (1968) (“We cannot accept the view that an
apparently limitless variety of conduct can be labléspeech’ whenever the person engaging in

the conduct intends thereby to exgs an idea.”). Furthermore, thiaintiffs havenot pointed to

any cases holding thateloperation of a businessrtstitutes expressive speech. However, even if

the First Amendment is implicated, the ceasd desist orders are nonetheless constitutional.
“[W]hen ‘speech’ and ‘nonspeech’ elements are combined in the same course of conduct, a

sufficiently important governmeait interest in regulating the nonspeech element can justify
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incidental limitations on First Amendment freedomid.”

[A] government regulation is sufficiently juséd if it is within the constitutional

power of the Government; if it furthees) important or sultntial governmental

interest; if the governmental interest umrelated to the suppression of free

expression; and if the imd@ntal restriction on allege~irst Amendment freedoms

is no greater than is essential to the furtherance of that interest.
Id. at 377. The cease and desist orders satisf@tBaen test. For the reasons discussed above, it
was within the power of the government to istiue orders, the orders further the substantial
government interest of public safety, and the ordeesunrelated to thedrental restriction on
the plaintiffs’ First Amendment freedoms. | therefd’dND that the plaintiffs have not
demonstrated a likelihood of susseon their First Amendment claim.

D. Due Process

The plaintiffs argue that the Cease and Dé&3iders violate the Due Process Clause of the
Fourteenth Amendment. The Fourteenth Amendrpeovides that “[n]o state shall . . . deprive
any person of lifeliberty, or property, withoudue process of law[.]JU.S. Const. amend. XIV.
“Due process contains both substantive anocgaural components. dtredural due process
prevents mistaken or unjust deprivation, whildstantive due process prohibits certain actions
regardless of procedural fairnesSnider Int'l Corp. v. Town of Forest Heights, Md@d39 F.3d
140, 145 (4th Cir. 2014) (citinginermon v. Burch494 U.S. 113, 125-26 (199@arey v. Piphus
435 U.S. 247, 259 (1978)). The plaintiffs argiinat both their proaural due process and
substantive due procesghts were violated.

1. Procedural Due Process: Facial Challenge

The plaintiffs argue that We¥iirginia Code 8§ 7-1-3kk is unconstitutional on its face. West

Virginia Code § 7-1-3kk provides that:
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In addition to all other powers ardlties now conferred by law upon county

commissions, commissions are hereby autieorto enact ordinances, issue orders

and take other appropriate and necessaigractor the elimination of hazards to

public health and safety and to abate or cause to be abated anything which the

commission determines to be a public na&a The ordinances may provide for a

misdemeanor penalty for its violation. Thklinances may further be applicable to

the county in its entirety or to any panti of the county asonsidered appropriate

by the county commission.
The plaintiffs argue that theattite is unconstitutional becauseloes not provide for any pre-
deprivation notice or hearirand it does not allow any postgévation right of appeal.

In order to succeed on a facial challenga kaw, “the challenger must establish thatset
of circumstances existsxder which the [law] would be validUnited States v. Salernd81 U.S.
739, 745 (1987) (emphasis addesbe also United States v. Mop€&6 F.3d 313, 318 (4th Cir.
2012) (“Under the well recognized standard for assessing a faalbdraie to the constitutionality
of a statute, the Supreme Cohats long declared that a statatanot be held unconstitutional if
it has constitutional application.”n this case, the plaintiffs havet demonstrated that there is
no set of circumstances under which Sectidht3kk would be valid. Té plaintiffs’ argument
focuses on the fact that Section 7-1-3kk doessabforth the specifipost-deprivation and pre-
deprivation remedies that a county must folldsawever, this does not mean that ther@as
context in which a county could constitutionally apgble statute. A county issuing ordinances or
orders under the power of Section 7-1-3kk couldlyyasmply with the procedural requirements
of the Fourteenth Amendment by providing proper notice and hearing, and counties frequently do
so. The statute need not lay out specific pgees in order for the statute to have some
constitutional application.

Furthermore, despite the plaintiffs’ argumeotghe contrary, the West Virginia Code does

provide a post-deprivimn remedy: a writ of certiorato the local circuit courSeeW. Va. Code
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8 53-3-2 (“[lln every case, matter or proceeding before a county court. .., the record or
proceeding may, after a judgment or final orderéim, or after any judgment or order therein
abridging the freedom of a person, be removed tyitaof certiorarito the circuit court of the
county in which such judgment waendered, or order made[.]See Lipscomb v. Tucker Cnty.
Comm’n 475 S.E.2d 84, 89 (W. Va. 1996) (finding that W. Va. Code 8 8&fplied and a writ
of certiorari was appropriate whehee county enabling statutvas silent as the appeals process).
The plaintiffs may also request a writ of proition if they believe tB Commission exceeded its
power in issuing the orderSeeW. Va. Code. 8§ 53-1-1 (“The wrif prohibition shall lie as a
matter of right in all cases afsurpation and abuse of power, emhthe inferior court has not
jurisdiction of the subjganatter in controversy, or, havingcujurisdiction, exceeds its legitimate
powers.”).

| thereforeFIND that the plaintiffs have not demdreted a likelihood of success on the
merits with regard to their facigkocedural due process claim.

2. Procedural Due Process: As-Applied Challenge
The plaintiffs also argue that Sectighrl-3kk and the Cease and Desist Orders are
unconstitutional as applied to them. “When the poefeéhe government is the used against an
individual, there is a right to a fair procedure to determine the basis for, and legality of, such
action.” 3 Ronald D. Rotunda & John E. Nowakeatise on Constitutional La@ 17.1 (4th ed.
2008). “If life, liberty or property is at stake,etlindividual has a right ta fair procedure. The
guestion then focuses on the natofréhe ‘process’ that is ‘due.Td. at 3-4.
The due process clauses apply onhaifjovernment action will constitute the

impairment of some individual’s lifeliberty or property. Where government
actions adversely affect an individual bdd not constitute a denial of that
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individual's life, liberty or property, the governmeuloes not have to give the
person any hearing or process whatsoever.

Id. 8§ 17.2;see also Gardner v. City Baltimore Mayor & City Councjl969 F.2d 63, 68 (4th Cir.
1992). “[T]he Fourteenth Amendmeitself does not create propeityterests. ‘Rather, they are
created and their dimensions are defined by exgjstiules or understandinglsat stem from an
independent source such as state la@ardner, 969 F.2d at 68 (quotinBoard of Regents v.
Roth 408 U.S. 564, 577 (1972)). Therefore, in ortkeprevail on a claim for substantive due
process, the plaintiffs must demonstrate thatl{&y have a protected prapeor liberty interest
(2) of which the defendants denied them (3) without due process ddémnSylvia Dev. Corp. v.
Calvert Cnty., Md.48 F.3d 810, 826 td Cir. 1995);see also Local 342, Long Island Pub. Serv.
Emps., UMD, ILA, AFL-CIO v. Wen Bd. of Town of Huntingtor31 F.3d 1191, 1194 (2d Cir.
1994) (stating that in order “to sustain an actandeprivation of property without due process
of law, a plaintiff must first identify a propertyght, second show that the state has deprived him
of that right, and third show & the deprivation was effectedthout due process”) (internal
guotations and emphasis omitted).

The plaintiffs did not address the initial briefing what vested liberty or property right
under the Fourteenth Amendment was affected bycdase and desist orsleHowever, in the
supplemental briefing, the plaintifisrgue that state law presesvéhe unfettered right to use
private land for the purpose of a gun range . cabse nuisance actions against established ranges
are prohibited and shooting is allowed on private land.” (PIs.” Supp. Mem. [Docket 24], at 8). The
plaintiffs also argue that therirst and Second Amendment righte protected liberty rights and
that they have “[t]he right tawfully operate a business withaurbitrary or undue interferencel.]”
(Id. at 9).
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The plaintiffs’ argument that they havem@perty right under the Fourteenth Amendment
to operate a business is withooerit. Private property can constitutionally be subject to a variety
of regulations and restrictionSee, e.g.Village of Euclid, Ohio v. Ambler Realty C@72 U.S.
365 (1926). The Supreme Court Hasnd that individuals do ndtave a property right under the
Fourteenth Amendment to operate a businessperate a businessaparticular location.

The assets of a business (including its good will) unquestionably are property, and

any state taking of those assets is unquestionably a ‘deprivation’ under the

Fourteenth Amendment. But business in the sendealctivity of doing business

or the activity of making a profis not property in the ordinary sense.

Coll. Sav. Bank v. Florida Prepaid Postsecondary Educ. Expens&BtU.S. 666, 675 (1999)
(emphasis in original).

However, even assuming that the pldigti First or Second Amendment rights are
implicated by the orders, which the court doesthetplaintiffs nonetheless have not demonstrated
that their procedural due process rights wafanged upon. In order “to determine whether a
procedural due process vittn has occurred, courts musbnsult the ente panoply of
predeprivation and postdeprivatiprocess provided by the statéiélds v. Durham909 F.2d 94,

97 (4th Cir. 1990) (citinginermon v. Burch494 U.S. 113, 124 (1990)).

At bottom, procedural due process regsifair notice of impending state action

and an opportunity to be helaiNotice and the hearing argo distinct features of

due process, and are thus governed Ifferéint standards. Proper notice is an

elementary and fundamental requirementioé process, and must be reasonably

calculated to convey informati concerning a deprivation.
Snider Int’l Corp, 739 F.3d at 146 (interheitations omitted).

A procedural due process violation arises$ upon the occurrence of a deprivation

but rather the failure of dygrocess in connection withe deprivation. Therefore,

to determine whether a constitutional violation has occurred, it is necessary to ask

what process the Stateopided, and whether it wasoestitutionally adequate.

Rather than a meticulous examinationtioé minutiae of the state's procedural
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rubric, procedural due pcess is simply a guarantee that there is notice and an
opportunity to be heard.

Id. at 149 (internal quotations omitted).

The plaintiffs argue that éhnotice given to them by the Commission was inadequate. It is
undisputed that the plaintiffs received actual notice of the Commission’s December 16 hearing;
however, the plaintiffs contest whether this oetivas constitutionally sufficient. The plaintiffs
argue that notice of the December 16, 2013 meeteg inadequate because the plaintiffs were
not informed that a cease and desrder may be issued at theeting. (Reply [Docket 14], at 7).

“Notice must not be a mere gesture, buteatdn effort reasonably calculated to effect
actual notice.ld. at 146. “[N]otice satisfies due process whéreither 1) ‘is in itself reasonably
certain to inform those affected’ or 2) ‘whexenditions do not reasonably permit such notice, the
form chosen is not substantially less likely to bring home notice than other of the feasible and
customary substitutes.ltl. at 146 (quotingviullane v. Cent. Hanover Bank & Trust C839 U.S.

306, 315 (1950)). In this case, the plaintiffs’ at&y received a noticen December 11, 2013 that
the Commission was having a meeting on DecembeSE@Compl. [Docket 1] 1 52). The email
message advised the plaintiffs’ counsel tWdéildwood had requesteé meeting with the
Commission, and that the meeting would benig place on Monday, @ember 16, 2013, at 9:30
a.m., in Room 203 of the Wood County CourthouSeeDec. 10, 2013 Email [Bcket 14-3]). It
also requested that the plaifgi counsel acknowledge receipt tife email so the Commission
would know the plaintiffs were aware of the meetir®@e€ id. As the plaintiffs note, it is strange
that this notice was given througtgeneral intake form on the law firm’s website when the parties
had already been in touch for oaeyear; however, it is undisputétht the plaintiffs were aware

of the meeting before it took plac&geAm. Compl.[Docket 48] 1 47). The pintiffs’ argue that
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this meeting was different than the prior meetiagd therefore additional notice should have been
given. Nevertheless, the plaintiti@d been on notice since thisfiCommission meeting that the
safety of the range was being investigated. énAmended Complaint, the plaintiffs indicate that
the Commission “began a campaign to shutm@®&Aaintiffs’ range” inthe spring of 2012.14. I

37). It cannot be said that the plaintiffs were agare that the issuance of a cease and desist order
was a possibility.

The plaintiffs also allege that the hearing they received was too informal to pass
constitutional muster. They argihat even ithey “had attended tHeecember 16 meeting, their
opportunity to be heard would not have been sidfit” because “[t]he seting minutes and news
reports of what transpired at the meeting indiché meeting was conducted in the usual, informal
manner.” (Reply [Docket 14], at 10).

Due process, at a minimum, requires thgierson be given notice of impending

action and afforded a hearing. The naturéhefnotice and the glig of the hearing

are determined by the competing intggeinvolved. Thus, when the property

interest that is subject to the depriwatiis of minor value, fairness requires a less

formal hearing. A more formal hearingould be expected when a significant

property interest, one raising the possipilof a grievous or serious loss, is

impacted.
Richardson v. Town of Eastoy®22 F.2d 1152, 1159 (4th Cir. 1991) (internal citations omitted).
The factors to consider regarding whetaertice and hearing are sufficient include:

First, the private interest that will be affected by the official action; second, the risk

of an erroneous deprivati@f such interest throughehprocedures used, and the

probable value, if any, of additional or stithge procedural $aguards; and finally,

the Government’s interest, includingethunction involved and the fiscal and

administrative burdens that the additibma substitute procedural requirement

would entail.

Mathews v. Eldridge424 U.S. 319, 335 (1976).
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In Richardson v. Town of Eastoyéhe Fourth Circuit considered whether the notice and
procedure of a town council meeting were suffici&se generall922 F.2d 1152 (1991). In that
case, the town council and mayair Eastover, South Carolindad decided not to renew the
licenses of nightclubs located dain Street in Eastover when they came up for reneSes.id.
at 1155. The city had received complaia®ut the safety of the nightclul&ee idIn April 1988,
the city refused to renew the license of Mr. Richardson, a nightclub o®eer.id.After
Richardson complained to the mayor about theneoiewal, he was told to attend the next town
council meeting on May 2, 1988 and that he couolatioue to operate sinightclub until further
notice.See idRichardson attended the next two tovauiccil meetings, and at the April meeting
he presented his views to the cour8ée idIn July, the council officially voted not to permit any
nightclubs to operaten Main StreetSee id.Using the factors laid out iMatthews the Fourth
Circuit determined that the noé to Richardson was sufficieSee idat 1160-61. The court noted
that “due process. .. requiremly fundamental fairness of guedure in thecontext of the
circumstances.ld. at 1160. It also stated:

On the issue of a hearing, due process does not require that in every instance of a

deprivation of property, hogwer insignificant, a full-blown evidentiary hearing

must be conducted before an impartiddurial. A hearing need only be provided at

a meaningful time and in a meaningfolanner in the context of all the
circumstances.

The court then found that each of thiatthewsfactors weighed in favor of the town
council. See id.at 1160-61. The court found that althougk property owner “may have had a
property interest at stake, . . . the risk tha procedures used could result in an erroneous

deprivation of his interest was minimald. at 1160. It also found that “the probable value of a
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more formal hearing [could] not be supporteld.” Finally, it found that the government had a
legitimate interest in its attemat “clean up” Main Street and ‘as properly reacting to complaints
of shootings, drug use, fights, and noidd.’at 1161. It dismissed Riahdson’s argument that the
mayor may have decided to close the clubs on N#ieet before the town council vote, because
the town council’'s decision was “deed to a ‘presumption of honestyId. (quotingWithrow v.
Larkin, 421 U.S. 35, 47 (1975)).

The Fourth Circuit’s analysis Richardsoris applicable here. The risk that the procedures
the Commission used could resulaimerroneous deprivation of thiintiffs’ rights was minimal.
The plaintiffs argue that the notice was impnopecause the Commission’s investigation of the
gun range lasted for approximately a year and alHalfiever, the fact that the investigation lasted
approximately twenty months indicates thae thommission gave seriewconsideration to the
rights of the plaintiffs and the complaintstbe nearby residents. Beginning in April 2012, the
Sheriff's Department received at least twelveptaints of people nearlinding bullets or bullet
holes on their propertySgeSection |,suprg. Despite the plaintiffs’ ass&ons to the contrary, it
was nhot necessary for the Commission to find bdyreasonable doubt that the bullets had come
from Sundowner. Rather, the plaintiffs wergeagi notice of several Commission meetings where
Sundowner was discussed, and were given the apptyr to present evidence of the range’s
safety. Additionally, the Commigsi was not required to give ehplaintiffs notice that the
December 16 meeting “would be different” from other meetings. Dusepsoonly requires that
the government give notice that is fair and reasonable under the circumsBee&ichardsgn
922 F.2d at 1160. The plaintiffs were given many ofymities to present their arguments at every

Commission meeting dy had notice of.
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Furthermore, the plaintiffs have not shothiat a more formal leging would have been
valuable. First, the plaintiffs were admdtg aware of the Commission meeting and did not
attempt to present evidence of Sundowner’s saetije meeting. Second, the plaintiffs have not
identified any evidence that they would hguesented at a more formal hearing. Third, the
plaintiffs were indisputably gen sufficient notice of the Januat$ hearing and did not present
any evidence at it. The January 16 Cease and O&lst is the order which is currently in place.

The third factor—the government’s interestd the additional burdens of a more formal
process—also weighs against the plaintiffs. The Commission has a compelling interest in keeping
county residents saf8eeUnited States v. Salernd81 U.S. 739, 745 (1987). The plaintiffs have
not suggested any additional notification prageg that the Commissi should have followed.
Moreover, the Commission discussed the gun rangegay meetings over the course of twenty
months, and gave the plaintiffs notice of thesetmgs. The plaintiffs gue that the Commission
should not have met on a Monday because Richards had other business engagements;
however, due process does not regjtihat the government plés hearings arund the schedules
of those who wish to be heard. ARithardsonthe plaintiffs have not demonstrated “that a more
formal hearing was required or wdutave been useful.” 922 F.2d at 1161.

Finally, the plaintiffs argue that there svao post-deprivation pcess provided by the
Cease and Desist Order. The plaintiffs are incorrect. As discussed in Section $liji&l the
plaintiffs could have filed for a wirof certiorari or a writ of prottiition with the appropriate circuit
court and did not do so.

Based upon the foregoingFIND that the plaintiffs have not demonstrated that they are

likely to succeed on their procedural due process claim.
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3. Substantive Due Process

The plaintiffs also argue thtte Cease and Desist Orderslate the plaintiffs’ substantive
due process because they were “constitutionallyrarigi” (Reply [Docket 14], at 14). In order to
succeed on a substantive due process claim, thetifflamust “demonstrate (1) that they had
property or a property interest; (®at the state deprived themtbis property or property interest;
and (3) that the state’s actiori$sso far beyond the outer limité legitimate govenmental action
that no process could cure the deficien@ylvia Dev. Corp. v. Calvert Cnty., Md8 F.3d 810,

827 (4th Cir. 1995). “The protection of substantiee process is indeedrrow and covers only

state action which is so arbitraagd irrational, so unjustified byw circumstance or governmental
interest, as to be literally incapable of avoidance by any pre-deprivation procedural protections or
of adequate rectification by appst-deprivation state remedield” (internal quotations omitted).

“In short, the doctrine of substave due process isanstitutionally imposed limitation which is
intended only to prevent government from abusing its power, or employing it as an instrument of
oppression.’ld. at 828.

Again assuming the plaintiffs have demoat#d that a protected liberty or property
interest was violated, neither of the Cease Redist Orders issued by the Commission are so
arbitrary and outrageous that thene protected by the doctrinesafbstantive due process. Many
of the plaintiffs’ arguments relate to the credibility determinations the Commission made
throughout its investigation ddundowner and the process the Commission underwent before
issuing the cease and desist orde3seReply [Docket 14], at 14-18None of these arguments
demonstrate an issue of unconstitutional iorsdlity or arbitrariness. “Irrationality and

arbitrariness imply a most stringiestandard against which stadetion is to be measured in
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assessing a substantive due process clé&toncker v. Harford Cnty., Md946 F.2d 278, 281 (4th

Cir. 1991);see also Love v. Pepersack/ F.3d 120, 123 (4th Cir. 1995) (“A violation of
‘substantive’ due process occordy where the government’s actiangdepriving a person of life,

liberty, or property are so unjust that no amaafifair procedure carectify them.”).

Although the plaintiffs have presented eande that the Commissiavas biased against
him, he did not present evidence that raiseddbmmission’s actions to an unconstitutional level.
None of the evidence presented demonstratestiiieatease and desist orders were issued so
irrationally or arbitrarily as to fall under the piew of substantive due process. Indeed, as the
plaintiffs note, the Commission undertook a yaad a half long investigation into Sundowner
before the First Cease and Desist Order wagassand the first order was limited in duration to
only thirty days. Additionally, the Second Ceasé ®esist Order is limited in duration and will
only remain in effect until the plaintiffs submit to a safety inspection of the range. This lends to
the credibility of the Commission’s safety ommns and against the plaintiffs’ arguments of
irrationality and arbitrariness. These argumears properly made in petition for a writ of
certiorari or writ of protbition, not as a substantive due process challenge.

| thereforeFIND that the plaintiffs have not demonstrated likely success on the merits of
their substantive due process claim.

IV.  Conclusion

Because the plaintiffs have not demonstratdiélelihood of success on the merits for any

of their claims, the motion for preliminary injunction [Docket 2] DENIED. The court
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DIRECTS the Clerk to send a copy of this Order ¢oigsel of record anchg unrepresented party.

ENTER: August 13, 2014
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UNITED STATES DISTRICT JUDGE
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