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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

KENNETH E. CARTER,
Petitioner,

V. Case No. 2:14-cv-11952

DAVID BALLARD, Warden,
Mt. Olive Correctional Complex,

Respondent.

MEMORANDUM OPINION AND ORDER DENYING COUNSEL
AND DIRECTING THE STATE TO SHOW CAUSE

Pursuant to the court’s Order, Petitioner has ndedfa proper Petition for a
Writ of Habeas Corpus under 28 U.S.C. § 2254. (EC&. N). Accordingly, the
undersigned will first addred3etitioner’s motion for the appointment of coung&CF
No. 2).

As previously stated, the Criminal Justice Act (ACJ 18 U.S.C. 8§ 3006A, allows
the district court to appoint counsel topresent financially eligible individuals in
actions brought pursuant to 28 U.S.C. § 22%henever the United States magistrate
judge or the court determines that the nmets of justice so require.” 18 U.S.C. §
3006A(a)(2)(B). Petitioner has no constitutiomaght to counsel in this type of action,
and whether counsel should be appointegatms upon several factors, including (1)
the type and complexity of the case; (2)etlbility of the litigant to adequately

investigate and present his claim; (3) thkelihood of success on the merits of the

Dockets.Justia.com


http://dockets.justia.com/docket/west-virginia/wvsdce/2:2014cv11952/154313/
http://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/2:2014cv11952/154313/12/
http://dockets.justia.com/

application; and (4) the apparent need for an evidgy hearing in order to resolve the
case.See, e.g Whisenant v. Yuam, 739 F.2d 160 (4th Cir. 1984) (abrogated on other
grounds byMallard v. United States Dist. Court, 490 U.S. 296 (1989))oggard v.
Purkett, 29 F.3d 469 (8th Cir. 1994).

Having reviewed the Petition for a Writ of Habe@erpus Under 28 U.S.C. §
2254, the undersigned notes two significéadtors that weigh against the appointment
of counsel at this stage of the proceedings. Fitts¢, issue of whether Petitioner has
exhausted his state remedies is unclear mudt be resolved as a preliminary matter.
Second, Petitioner presents his groundsafarrit of habeas corpus cogently and without
apparent difficulty. Therefore, he appeardeatn adequately represent his own interests
at this time. In addition, the case doed appear unduly complex, and the need for an
evidentiary hearing is not clear. TherefoRstitioner’s motion for the appointment of
counsel isDENIED, without prejudice. If the compléon of the case changes, or the
need for an evidentiary hearing becomes enig the court will re-visit the issue of
appointment of counsel at that time.

Kenneth Eugene Carter, hag now filed a Petition Uder 28 U.S.C. § 2254 for a
Writ of Habeas Corpus, and the Clerk hayireceived the $5.00 filing fee from
Petitioner, it is herebYDRDERED that Respondent, withisixty (60) days from
entry of this Order, shall answer the Petitishpwing cause, if he has any, why the relief
sought by Petitioner should not be graht&he answer should, insofar as possible,
respond to the issues raised amball include any available court or other
records that would facilitate determination of theissues.Further, the answer
shall include a paragraph indicating whettoernot Petitioner ha exhausted his state

remedies as required by 28 U.S.C. § 2254,



Petitioner may, if he wishes, file a plg to the answer or response of the

Respondent withisixty (60) daysafter service of same by the Respondent. Petitione

shall, if he files any further documents this case, mail copies of such documents to

counsel of record for the Respondent wétlsertificate of service attached.

The Clerk is instructed to provide a copfythis Order togethewith a copy of the

Petition to the Attorney General of thea® of West Virginia. The Clerk is further

instructed to provide a copy of this Order to Fetier.Petitioner is hereby notified

that, as apro se party, he is responsible for promptly providing the Clerkof

Court with any changes in Petitionersname or address pursuant to L.R.

Civ. P. 83.5.

ENTERED: June 4, 2014

Chepyl A\Eifert /
Unjted St§§es Magistrate J udgé
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