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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

JAMES A. ELLIS et al.,

Plaintiffs,
V. CIVIL ACTION NO. 2:14-mc-00146
ARROWOOD INDEMNITY COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the court is Arrowood Indemnity Company’s (“Arrowood”) Motion for
Protective OrdefDocket 1} Arrowood moves to quash portions of subpoenas that relate to a
third-party bad faith action pending in the United States District Court for the E&xstrict of
Kentucky. Arrowood argues that the subpoenasesiproduction of documents that are protected
by the attornexclient or work product privilege. For the reasons discussed below, the motion is
DENIED.

l. Background

On May 12, 1998,JamesA. Ellis and James A. Ellis & Associates ArchitectSGP
(collectively “the Ellis Parties”) filed a legal malpractice action against Bowles Rice McDavid
Graff & Love, PLLC (“Bowles Rice”) and Getty, Keyser & Mayo, LLP (“Getty Key3 in the

Pike County, Kentucky Circuit CourtCompl. [R. 1-1'] { 2. At the time, Bowles Rice was

! Arrowood did not file exhibits that would provide this court with the enbf the action pending before the Eastern
District of Kentucky,such aghe complaint. This docket entry is taken from the docket pending beforesherie
District of Kentucky. Docket entries from the Eastern Distoft Kentucky will be identified by “R.” rather than
“Docket.”
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insured by Design Professionals Insurance Company (“DPIC”) and Kkeyser was insured by
Security Insurance Company of Hartford (“Security§e¢amd Am. Answer [Docket R28], at 9,

1 8) On December 31, 2002, DPIC merged with Security, and on September 27, 2007, Security
merged with Arrowood(ld. at 9, 1 910). Therefore, Arrowood is the successwinterest to

DPIC and Security.Seed.).

Arrowood’s predecessan-interest retained Mark Swartz to represent Bowles Rice in the
legal malpractice actioiSeeMem. in Supp. of Arrowood’s Mot. for Protective Order (“Mem. in
Supp.”)[Docket 11], at 2,6). Bernard Pafunda was retained to represeny®@&tyser.(Seed. at
6). The legal malpractice action was bifurcatetthe first phase was damages and the second phase
was liability. After the damages pleaghe jury returned a verdict in favor tbe Ellis Parties for
$3,387,050.65. (ComgR. 1-1] 116). Three days into the liability phase, the parties setded
on May 26, 2005, the parties entered into a settlement agreerdefif. {7-18. On June 9, 2005,
Arrowood’s predecessén-interest paid the settlement amount of $3,96&%,@@. § 19. The
plaintiff received $3,165,000 directly and the remaining $800,000 was placedawegd.).

On March 23, 2006, the Pike County Circuit Court vacated the jury verdict, the dismissal
order, and the 2005 settlement because of an undisclosed relationship between thgdraaddud
the Ellis Parties’ trial consultantSéePike County Circuit CourOrder R. 67-8). The Ellis
Parties and the law firm defendants attempted to kesbtit the settlement was delayed due to
Arrowood’s alleged bad faith conduct. (Compl. [RL]1F] 2329).

On November 5, 2012, the Ellis Parties filed suit against Arrowood in Kentucky state
court, alleging thiregparty bad faith and deceptive pties, in violation of the Kentucky Unfair

Claims Settlement Act (“USCA")(See generally igl. Arrowood thenremoved the case to the



Eastern District of KentuckyOn August4, 2014, the Ellis Parties served and noticed a subpoena
duces tecunand deposibn on Gerard Stowers, a pantreg Bowles Rice and the firsrisk
manager and genal counsk and Mark Swartz, defense counsel for Bowles Rice in the
underlyingaction (SeeStowers Subpoena [Docke3]; Swartz Subpoena [Docketdl). Both the
subpoenas command Mr. Swartz and Mr. Stoweeppear in Charleston, West Virginia for the
deposition. id.). In addition, the @artz Subpoena requests production of the following
documents:
For the legal malpractice case involving James A. Ellis, Ellis &

Associates Architects, any and all documemtgour care, custody and control

regarding attempts to settle the legal malpractice action for which you were

defense counsel, including communications between you andthsbeance

company, you and Bernard Pafunda, you and your client or you and the

insurance companyiricluding any demand or instructions to settle the suit); any

evaluations of liability or damages; and yourreat Curriculum Vitae or

resume
(Swartz Subpoena [Docket5l).

The Stowers Subpoenaquestshefollowing documents:

For the legal malpractice case involving James A. Ellis, Ellis & Associates

Architects, All emails, handwritten notes, and memoranda relating to the

underlyng matter, James A. Ellis, et &l Bowles Rice, MDavid, Graff & Love

PLLC, et al, C.A. No. 98CI-00645, not previously produced; any evaluations

of liability or damages; your current Curriculum Vitae or resume].]
(Stowers Subpoena [Docket3]). Both the subpoenas request compliance on September 5, 2014.
(SeeStowers Subpoena [Docket 1-3]; Swartz Swdr@o[Docket 15]).

On August 21, 2014, pursuant to Federal Rule of Civil Procedure 4%@)(3yrowood

filed the instant action to quash portions of the subpoenas issued to Mr. Swartz and Mr.. Stowers
Arrowood argues that the subpoenas seek documents covered by the -attemieynd/or work

product privilege. Because compliance was due before this motion would bepereordered
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the Ellis Parties to respond to Arrowood’s motion on September 4, ZB& Ellis Parties have not
responded.
. Legal Standard

Federal Rule of Civil Procedure 45 was recently amended in 2013. Prior to the 2013
amendmentsRule 45 required that subpoenas issue from the district where compliance was
required SeeFed. R. Civ. P. 45(a)(Z2011] (stating that subpoenas “must issue as follows$or. .
attendance at a deposition, from the court for the district where the deposition iskere t for
production or inspection, if separate from a subpoena commanding a person’s attendanice, from t
court for the district where the production or inspection is to be made”). The issuinhglsour
retained the authority to modify or quash the subpdgéeeted. R. Civ. P45(c)(3)(2011)(stating
thatthe “issuing court must quash or modify” subpoenas).

After the 2013 amendments, subpoenas must be issued from the court where the action is
pending. Fed. R. Civ. P. 45(a)(2). However, the authority to quash or modify the subpoena remains
with the court in thelistrict where compliance is required. Fed. R. Civ. P. 45(@}3)n addition,
under theamendedule, if “the court where compliance is required did not issue the subpoena,
[that court] may transfer a motion under [Rule 45] to the issuing court if the persentdolthe
subpoena consents or if the court finds exceptional circumstances.” Fed. R. Civ. RJtf).

Rule 45(d)(3(A), a courtmustquash or modify a subpoena that:
) fails to allow a reasonable time to comply;

(i) requires a person to comply beyond the geographical limits specified in
Rule 45(c);

(iii)  requires disclosure of privileged or other protected matter, if no exception
or waiver applies; or



(iv)  subjects a person to undue burden.

Fed. R. Civ. P. 4&1)(3)(A)(i)-(iv) (emphasis added).
1. Discussion
A. Jurisdiction

The first issue | must address is whether | have jurisdiction over Aogwanotion to
guash. Under post013 Rule 45, the proper court to resolve a motion to quash is the court in the
district where compliance is required. Masiurts look to the subpoena to determine where
compliance is requiredSee, e.g.U.S. Risk Ins. Grp., Inc. v. U.S. Risk Mgmt., LIND.
3:11-CV-2843-MBN, 2014 WL 4055372, at *1 (N.D. Tex. Aug. 15, 2014) (finding that subpoena
by its plain terms commandedmpliance in Dallas, Texas because subpoena required production
of documents in that city) Here, the subpoenas require Mr. Stowers and Mr. Swartz to appear and
produce the required documents in Charleston, West Vir@eizause€harleston is located ithe

Southern District of West Virginjd have authority to resolve Arrowood’s motidn.

2 See also Wultz v. Bank of China, 188 Fed. R. Serv. 3d 1304 (D.D.C. 2014) (finding that complisaserequired

in District of Columbia, where the subpoena was served and where theesabpommanded attendancggmex
Alliance v. Elite Dairy Genomics, LLGlo. 3:14CV-87, 2014 WL 1576917, at *1 (S.D. Ohio Apr. 18, 2014) (finding
that the court lacked jurisdiction because the subpoena commpedshto appear in Chicago, IllingisBut see
Agincourt Gaming, LLC v. Zynga, Indo. 2:14CV-0708RFB-NJK, 2014 WL 4079555, at *4 (D. Nev. Aug. 15,
2014) (“Rule 45 makes clear that the place of compliance is ¢ethethe location of the subpoenaed person. . .. The
text of the Rule does not provide for an alternative basis for the Courtdtdhtat the place of compliance is not
tethered to the subpoenaed person’s location, but rather could be found to béhsomlistoict where the subpoenaed
person contends the responsive documents are located or where the subpaenaevith possession of the
documents is required to comply.”).

% Rule 45(f) permits the court to transfer this motion if the subpoenaebms consent or if | find exceptional
circumstances exisked. R. Civ. P. 45(f)One of the subpoenaed persons, Mr. Stowers, has refused to consent to a
transfer. SeeStowers Objeiions [Docket 3). Mr. Swartz has not addressed this issuerddver, given that the
subpoenas require compliance on September 5, 2Qfahsfer will likely prevent a ruling on this matter before the
date of compliance. Therefore, | find that the circamsés do not warrant transferring this motion to the issuing
court, the Eastern District of Kentucky.



B. Attorney-Client Privilege

Under Federal Rule of Evidence 501, “in a civil case, state law governs privatgyeing
a claim or defense for which state law suppliee rule of decision.” Fed. R. Evid. 501. In cases
based on diversity, federal courts apply federal law to resolve-groduct challenges and state
law to attorneyclient challengesNicholas v. Bituminous Cas. Coy235 F.R.D. 325, 32@.2
(N.D. W. Va. 2006)(“In a diversity case federal courts apply federal law to resolve-mardtuct
privilege claims and state law to resolve at&y-client privilege claims.”)Therefore, Kentucky
law governs the issue of attorneljent privilege?

In Kentucky, the attorney-client privilege is governed by Kentucky Rule of Evidence 503.
Collins v. Braden 384 S.W.3d 154, 161 (Ky. 2012)he privilege seekso “facilitate the
performance of effective legal services, and seeks to accomplish that @dpgotincouraging fu
disclosure of information by the client to the lawpjRobert G. LawsonThe Kentucky Evidence
Law Handbool§ 5.05[1][a] (4th ed. 20)4see also The St. Luke Hospitals, Inc. v. Kopqui€
S.W.3d 771, 775 (Ky. 2005y The protection from disclosure of privileged communications
between an attorney and client is one of the foundation principles of -Axgkerican
jurisprudence. Where the privilege applies its breach undermines confidence india gydtem

and harms the administrationjaktice”).

* Rule 501 does not addressrizontal choice of law issuesthat is, which state’s law applies to the privilege issue.
The Fourth Circuit has yet to provide a framework in determining thieiSee Hatfill v. New York Times C459 F.
Supp. 2d 462, 465 (E.D. Va. 2006). Courts have taken three different apgrdqaghssume that the law that applies
the rule of the decision algwovidesthe rule for privileges, (2) apply the privilege rules of the state in whigkdurt
sits,or (3) apply the conflict law doctrines of the state in which the court sit€h2Bes Alan Wright & Kenneth W.
Graham Jr.Federal Practice and Procedu® 5435 (1980)The Ellis Parties have not responded to Arrowood’s
motion, but in prior discovery disputésthe Eastern District of Kentucky, the Ellis Parties have not challenged the
application of Kentucky privilege lawSgePIs.’ Rep. in Opp’n to Def.’s Mot. for Protéat Order [R67]; Pls.” Resp.

Br. to Reply Mem. in Supp. of Mot. for Protective Order [R. 105pe Pennsylvania Nat. Mut. Cas. Ins. Co. v.
Triangle Paving, InG.973 F. Supp. 560, 562 (E.D.N.C. 1998,d, 121 F.3d 699 (4th Cir. 1997) (applying North
Carolina law to interpret insurance contract where parties conceded that NafinaZClaw applied).
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The privilege permits a clientd refuse to disclose and to prevent any other person from
disclosing a confidential communication made for the purpose of facilitating theioanol
professional legal services to the cl[gritKy. R. Evid.503(b).The confidential communication
must be made between two of the four following parties: “the client, the sliegtresentates,
the lawyer, or the lawyer’s representatiVddaney v. Yatesd0 S.W.3d 352, 354 (Ky. 2000n
sum, the privilege “requiresl) a relationship of attorney and client, (2) the rendition of legal
services for the client, and (3) the making of a confidential communicatidimgeia the subject
matter of those servicésLarson, supra 8 5.05[1][b]. Attorneyclient communicationsare
absolutely protected, unless one of the exceptions codified in Kentucky Rule of Eviderde 503(
applies.See The St. Luke Hospital$60 S.W.3d at 777Theindividual resisting discovergears
the burden of proving the privilege applielaney 40 S.W.3cht 355.

This privilege requires special analysis in the insurance context due teatiety of
relationships that may aris€eeDavid P. RossmillerNew Applemarnnsurance Law Practice
Guide 8 19.02 (2014). In the insurance context, the insurer obtains counsel for the insured.
However, the insured may subsequently file a-piestty bad faith actioagainst the insurer. This
is an action where the insured suesitisairer for failing to handle his or her claim in good faith.
Likewise, the victim of the insured’s tortious conduct may sue the insurer foigf&lisettle the
claim in good faithwhich is known as a third-party bad faith action. In both scenarios, an insurer
might seek to prevent the disclosure of confidential communications bytiragséne
attorneyelient privilege. The question in the thirgarty bad faith context is whether the
attorneyelient privilege applies to confidential communications betw#he insurer, insured, and

the attorney retained by the insurer.



This is an undeveloped area of law in Kentucky. However, the Eastern Dstric
Kentucky recently answered this question in the affirmativeetv. Medical Protective Cdhe
court rded that an insured and insukeho obtains an attorney for the insured are both clients of
that attorney. 858 F. Supp. 2d 803, 8a¥ (E.D. Ky. 2012). The court based its rulingAsbury
v. Beerbower 589 S.W.2d 215 (Ky. 1979), where the Kentucky 8o Court held that
statements made to an adjuster anigileged ifthey areultimately to be given to an attorney that
will be retained by the insureld. at 805. The court reasoned that “[tjhe implication is that the
insurance company is the primarieait.” Id. Because the insurer and the insured are joint clients
of the attorney, the rules of joint representation apdhat 806. Therefore, as between the insurer
and insured, there is no attorngient privilege for matters of common interdst. However, the
attorney client privilege would apply to third partiek.Because there is no binding or persuasive
authority to the contraryt will hold that with respect to third parties, the attoreégnt privilege
applies to confidential communicati® between the insurer, counsel retained by the insurer, and
the insured.

Here, theStowersSubpoena requires Mstowergo produce all emails, handwritten notes,
and memoranda related to the underlying legal malpractice action. (Stowers r&ufipoeket

1-3]). On August 28, 2014, M&towersfiled an objection to the requested production and filed a

® Other courts have also found that the insured and insurer are joint cfigreésattorney retained by the insurer, and
thus the attorneglientprivilege applies to that tripartite relationshfee Progressive Exp. Ins. CoSeoma975 So.

2d 461, 467 (FlaDist. Ct. App. 2007) (On the other hand, the confidential communications between the ins@red, th
insurer, and any counsel representirgnthregarding the matter of common interest are proteacteudiscovery by
third parties.); State ex rel. U.S. Fid. & Guar. Co. v. Montana Second Judicial Dist. Co8®8tP.2d 91191315
(Mont. 1989) (holding that communications between insurer and attorrexy oy insured to defend insured was
within the attorneyclient relationship because attorney represents the interests ofhleothsured and insurer);
NationwideMut. Fire Ins. Co. vBourlon 617 S.E.2d 404647 (N.C. App. 2005) (finding that the jointieht doctrine
applies tocommunicationsbetween the insurer, insured, and coundglit see State ex rel. Allstate Ins. Co. v
Gaughan 508 S.E.2d 75, 89 (W. Va. 1998) (rejecting majority view that insured anctirgre joint clients of trial
counsel obtaied by insurer, but nonetheless holding that in “a tpady bad faith action where an insured has signed
a release of his/her claim file to a thjpdrty litigation, an insurer may raiseqaasi attorneyclient privilegeto
communicatios in the insured claim file.”).
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privilege log. GeeStowers ObjectiongDocket 3]; Stowers Privilege Log [Docket2}). The
privilege log identifies two files and an archive of emails aglpged. (Stowers Privilege Log
[Docket 32]). The first file contains pleadings, communications, letters, and other informati
receival from and sent to Bowles Rice, Arrowood’s predecessarterest and defense counsel,
Mr. Pafundaand Mr. Swartz. Ifl.). The second file contains similar information, hbst
chronologically dated after the materials in the first fild.)( Finally, Mr. Stowers asserts that
emails from and to defense counsel, members of Bowles Rice, and its insurarereacarri
privileged. [d.). Mr. Stowers clairathat these emails were sent or received by him in his capacity
as general counsel for Bowles Rice. (St@v@bjections [Docket 3]).

As a general mattenpt all confidential communications between an attorney and his client
are covered by the attornelient privilege. For example, the attey-client privilege does not
apply to business advic8eeKy. R. Evid. 503(b). The attornegfient privilege only applies to
confidential communications made to facilitate the rendeoingggal servicesld. The curent
privilege log and Arrowood description of the privileged documents is insufficient for this court
to render a ruling. In particular, with respect to the emails, the privilege lggdemtifies who
sent the email, but does not describe the basic subject matter of thdrestesl, Arrowood has
made only conclusory assertions that these documents are privileged, which coaerdygind
insufficient to meet the burden of establishing privile&ggeStidham v. Clark74 S.W.3d 719, 725
(Ky. 2002) (holding in context of psychothapistprivilege that‘[n]either a blanket assertion of
the privilege nor a bare showing that the recipient of the communication is aothsyeipist
would be sufficieri); see als@ Paul R. RiceAttorneyClient Privilege in the U.§ 11:11(2013)

(“Although an attorneg'word may be ‘taken on its face privilege claims not selfexecuting. It



requires more proof than a cdusion by the party asserting the claim (or his attorney) that it is
justified”) (collecting cases)Without further information as to the general purpose of these
communications, tannotdetermine if the attorneglient privilegeapplies
The request to quash the Swartz Subpoena suffers from the same deficienciegarthe S
Subpoenaequires Mr. Swartz to produce his file concerning attempts to settle the ungderlyi
action and his commiucations withArrowood, BernardPafunda counsel for Getty Keyser, and
his client Bowles Rice. While these communications mighatovileged, Arrowood has not filed a
privilege log and hasot provided a factual basis for this court to determine whether the
attorneyelient privilege applies. Accordingly, as Arrowood has failed to meet its burden in
establishing the abowa@escribed documents are covered by attoatient privilege, IDENY
Arrowood’s motion to quash.
C. Work Product Privilege
Federal law governs work product issugee Nicholags235 F.R.D.at 329 n.2 The work
product doctrine was first recognized by the United States Supreme Cblickman v. Taylar
329 U.S. 495 (1947). The doctrine was later incorporated into Federal Rule of Civil Procedure
26(b)(3)(A). This rule provides:
(A) Documents and Tangible Thing®rdinarily, a party may not discover

documentsand tangible things that are prepared in anticipation of litigation

or for trial by or for another party or its represéinta(including the other

partys attorney, consultant, surety, indemnitor, insurer, or agent). But,

subject to Rule 26(b)(4), thoseaatarials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(i) the party shows that it has substantial need for the materials to prepare

its case and cannot, without undue hardship, obtain their substantial
equivalent by ther means.
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Fed. R. Civ. P. 26(b)(3)(A).

The level of work product protection varies depending on the type of work product
involved. Seeln re Grand Jury Proceedings, Thursday Special Grand Jury Sept. Term,33®91
F.3d 342, 348 (4th Cir. 1994). There are two types of work profhattwork praluct and opinion
work productld. “Opinion work product includes the mental impressions, conclusions, opinions,
and legal theories of a party’s attorney and ismdausly shielded from disclosureBowling v.
Appalachian Elec. Supply, In®No. 3:13-CV-27347, 2014 WL 1404572, at 3.D.W. Va. Apr.

10, 2014) (Eifert, M.J.) (citintn re Grand Jury Proceeding83 F.3d at 348)). “Fact work product
encompasses such things as statements, interviews, chronologies, and correspridefReef

work produ¢ maybe discovered “upon a showing of both a substantial need and an inability to
secure the substantial equivalent of the materials by alternate mélanstwindue hardshiplh

re Grand Jury Proceeding83 F.3d at 34&ee alsd-ed. R. Civ. P. 26(b)(3)(i}H).

The party seeking work product protection has the burden of showing that it appbes
Ennis v. Anderson Trucking Serinc.,141 F.R.D. 258, 259 (E.D.N.Q991);see alsdMalibu
Media, LLC v. John Does 1-1Blo.CIV.A. 12-2077, 2012 WL 3089383, at *5 (E.D. Pa. July 30,
2012) (“The party seeking to quash the subpoena bears the burden of demonstrating that the
requirements of Rule 45 are satisfigd.Sea Tow Int’l, Inc. v. Pontjn246 F.R.D. 421, 424
(E.D.N.Y. 2007)(“The burden of persuasion in a motion to quash a subpoena . . . is borne by the
movant.”(quotation and citations omittggd)Vright & Miller, supra § 2459 (‘As numerous cases
have held, the movant has the burden of persuasion on a motion to quash a sjbpbena
meeting this burden, such party may not rely on conclusory allegations or ntereesiis in

briefs.” Suggs v. Whitaket52 F.R.D. 501, 505 (M.D.N.@993).The party meets this burden by
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providing “specific demonstration of facts supporting the requested protectidoh|Preferably,
this demonstration imade‘through affidavits from knowledgeable personsl.”If a party fails to
meet this burden, the party’s motion will be denied.

Here, in his objections, Mr. Stowers states that:

At all times relevant to th&llis v. Bowles Riceroceeding filed in 1998,

Stowers acted as general counsel to Bowles Rice and, therefore, his mental

impressions, work product and his conversations with counsel retained by him

gnd on behalf of the firm, are privileged and not subject to production and/or

inquiry.
(Stowers Objections [Docket 3]). In its briefing, Arrowood argues that fieeRdrties request for
documents concerning “evaluat®nf liability or damages” improperly seeks documettist
contan opinion work product. Arrowoodlaims that “evaluations of liability or damages, by their
nature, are matet@ that reflect the attorney'snental impressions, opinions, conclusions,
judgments, or legal theories.” (Mem. in Supp. [Docket 1-1],(gudtations omittey.

By their nature, thé&llis Partiesrequest may touch upon documents covered by the work
product doctrine. However, the burden is on Arrowood to demonstrate the applicability of the
doctrine. Arrowood’s blanket assertionsits memorandareinsufficient to meet this burdeihe
burden is on Arrowood to provide sufficient information so that | may make an informed decision
concerning the application of the work product doctrinealy notgrant blanket protection of
these documents based on the scant information currently in the ecooddingly, Arrowood’s
motion to quash with respect to this reque&ENIED.

V.  Conclusion

For the reasons discussed above, Arrowood’s Motion for Protective Order [Docket 1] i

DENIED.
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The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: September 2, 2014

N\
/ e
\ ., /) // AP '
X Lt g/ [ ‘;/(MV//MW“T
_JOSEPH K. GOODWIN  /

UNITED STATES DISTKiCT JUDGE
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