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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

CHARLES RAYMOND ADAMS, et al.,

Plaintiffs,
V. CIVIL ACTION NO. 2:17-cv-04038
CHESAPEAKE ENERGY CORPORATION, et al.,

Defendans.

MEMORANDUM OPINION AND ORDER

Before this Court are two motions filed by Defendant Chesapeake Appaladhi@,
(“Chesapeake Appalachjaits Motion to Strike and Exclude the Testimony of Autumn Leah
Crowe, (ECF No. 46), and itdotion for Partial Summg Judgment, (ECF No. 50). For the
reasons explained more fully herein, the Motion to Strike and Exclude the TestimaAntumn
Leah Crowe, (ECF No. 46), SRANTED. The Motion for Partial Summary Judgment, (ECF
No. 50), isSGRANTED.? Also before this Court is a Motion for Summary Judgment filed by
Defendants Chesapeake Energy Corporation (“Chesapeake Energy”) and ChesapestikegOp
L.L.C. (“Chesapeake Operating”). (ECF No. 48.) This motion, (ECF No. 48RANTED.

l. BACKGROUND
This matter arises from the alleged pollution of land owned by Plaintiffs Chalgsddd

Adams, Karen Sue Adams, and Dreama Joyce Davis (collectively, “Pld)ntifissed by a gas

! Plaintiffs’ Motion to Deny Chesapeake Appalachia’s Motion for Partiahi®ary Judgment, (ECF No. 52), is
DENIED.
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well operated by Chesapeake Appalachi&eeECF No. 11; ECF No. 53 at.2 Plaintiffs allege
claims for private nuisance, intentional infliction of emotional distress, resgley trespass,
breach of contract, and strict liability. SéeECF No. 1-1.)

Chesapeake Appalachia filed its Motion to Strike and Exclude the TestimonywhAut
Leah Crowe orduly 12, 2018. (ECF No. 46.) Plaintiffs did not respond to the motion, nor did
they request additional time to respond. Chesapeake Energy and Chesgyezakediiled their
Motion for Summary Judgment on July 12, 2018. (ECF No. 48.) Plaitikéf&ise did not
respond to tht motion, nor did they request additional time to respond. Chesapeake Appalachia
filed its Motion for Partial Summary Judgmentauly 12, 2018. (ECF No. 50.) Plaintiffs filed
a late response on July 27, 2018. (ECF No. 53.) Chesapeake Appalachia fildg @epmen
August 3, 2018. (ECF No. 56.) As such, the motions are fully briefed and ripe for adudicat

I DISCUSSION

A. Motion to Exclude Expert Testimony

Chesapeake Appalachia first urges this Court to exclude the testimonyntiffglaxpert
witness for failure to comply with Federal Rule of Civil Procedure 26CHBEo. 47 at 3.) This
rule requiresa witness providingxert testimony to prepare a written repibit includes (i) a
complete statement of all opinions the witness will express and the basissuore fea them; (ii)
the facts or data considered by the witness in forming them; (iii) any exhiiteithbe used to
summarize or support them; (iv) the witness’s qualifications, including a list ofilalications
authored in the previous 10 years; (v) a list of all other cases in which, durpprgteus 4 years,
the witness testified as an expert atl oidby deposition; and (vi) a statement of the compensation
to be paid for the study and testimony in the case.” Fed R. Civ. P.2@B))ceeBresler v.

Wilmington Trust C.855 F.3d 178, 189 (4th Cir. 2017).



The report submitted by Plaintiffs’ expés clearly deficient. (SeeECF No. 467.) Most
importantly,it fails to adequately describe the witness’s opinions “and the basis and riasons
them.” Fed. R. Civ. P. 26(a)(2)(B)(i). The report provides a review of wateples taken from
Plaintiffs’ property in 2015 imelationto various drinking water standards. (ECF No.746-Its
“conclusions” state that “[tJraces of [certain substances] in the waidat beindicative of fracking
activity contamination,”i¢l. at 3), and that “there is remsto be concerned that the water is being
impacted by fracking activities,id. at 4). However, the report offers no definitive opinion that
the water fromPlaintiffs’ well and pond is contaminated, nor does it explain how any such
contaminatiormight haveoccurredfrom “fracking activities’

Further, the reportconspicuouslyfails to include any description of the witness’s
gualifications to testify as an expert in this mattefatist of all publications authored in the
previous 10 years.” Fed R. Civ. P. 26(a)(2)(B)(iv). Nor does the report containdfall other
cases in which, during the previous 4 years, the witness testified as an exjpait @t by
deposition.” Fed. R. Civ. P. 26(a)(2)(B)(v).Finally, Plaintiffs have not provided “a statement
of the compensation to be paid for the study and testimony in the case.” Fed. R. Civ. P.
26(a)(2)(B)(vi). Thus, Plaintiffs have not properly disclosed their expert witnes

“[A] party who fails to comply with the expert witness disclosure rulggahibited from
‘us[ing] that information or witness to supply evidence [on a motion], unless theefailas
substantially justified or is harmless.Bresler, 855 F.3d at 190 (quoting Fed R. Civ. P. 37(c)(1)).
This Court has “wide latitude” to exclude expert testimony as a sanctiaaltoefto comply with
the rules. Saudi v. Northrop Grumman Corpl27 F.3d 271, 2739 (4th Cir. 2005) (quotin§.
States Rack & Fixture, Inov. SherwirWilliams Co, 318 F.3d 592, 595 (4th Cir. 2003)).

Similarly, this Court is “accorded ‘broad discretion’ in determining whether iy'pa



nondisclosure or untimely disclosure of evidence is substantially jdstifibarmless.” Bresler,
855 F.3d at 190 (quoting/ilkins v. Montgomery751 F.3d 214, 222 (4th Cir. 2014)). “The party
failing to disclose information bears the burden of establishing that the nondiscleasire
substantially justified or was harmlessld.

To “determin[e] whether agsty’s nondisclosure... of evidence is substantially justified
or harmless,” this Court must consider “(1) the surprise to the party agdiost the evidence
would be offered; (2) the ability of that party to cure the surprise; (3) teatew whichallowing
the evidence would disrupt the trial; (4) the importance of the evidence; and (5) the noimgisclos
party’s explanation for its failure to disclose the evidenckl’ (quotingS. States Rack & Fixture
318 F.3dat 597). Plaintiffs have not safied their burden with respect to these factors.
Plaintiffs offer no responsat allto Chesapeake Appalachia’s motionexclude the testimony of
their witness In their response in opposition to Chesapeake Appalachia’s motion for partial
summary judgment, Plaintiffs argue that their expert’s opinions are reliabtbglgudo not explain
why their expert’s report fails to comply with Rule 26(a)(2)(B), nor do thelyenaay effort to
remedy the report’s deficienciesSdeECF No. 53.) Accordingly, this Court concludes that the
failure to comply with Rule 26(a)(2)(B) i®hsubstantially justified. Nor is that failure harmless,
as much of Plaintiffs’ support for their claims is derived from the experttrépey submitted in
this case. (SeeECF No. 53 at 5.) Therefore, Plaintiffs may not “use that information or witness
to supply evidence on a motion.” Fed R. Civ. P. 37(cHé¢; Bresler855 F.3d at 190.

B. Motions for Summary Judgment

This Court next turns to Defendants’ motions for summary judgm&oimmary judgment
is appropriate when the moving party “shows that there is no genuine dispute as tatengl m

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 538(fct is
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material when it ‘might affect the owtme of the suit under the governing law.3trothers v.
City of Laure] 895 F.3d 317, 326 (4th Cir. 2018) (quotisgderson v. Liberty Lobby, Inct77
U.S. 242, 248 (1986)). “A genuine dispute arises when ‘the evidence is such that a reasonable
jury could return a verdict for the nanoving party.” Id. (quotingAnderson477 U.S. at 248).
“Thus, at the summary judgment phase, the pertinent inquiry is whether theaayagenuine
factual issues that properly can be resolved only by a finder of featibe they may reasonably
be resolved in favor of either party.Variety Stores, Inc. v. Wal-Mart Stores, 888 F.3d 651,
659 (4th Cir. 2018) (alteration and internal quotation marks omitted).

“The burden is on the nonmoving party to show that there is a genuine issue of material
fact for trial .. . by offering ‘sufficient proof in the form of admissible evidence!.” Guessous
v. Fairview Prop. Invs., LL{828 F.3d 208, 216 (4th Cir. 2016However, even if the motion is
unopposed, this Court “must review the motian and determine from what it has before it
whether the moving party is entitled to summary judgment as a matter of Rabinson v. Wix
Filtration Corp., 599 F.3d 403, 410 n.8 (4th Cir. 2010) (emphasis deleted). In ruling on a motion
for summary judgment, this Court “view[s] the facts and all justifiable infeseaugging therefrom
in the light most favorable to the nonmoving partyJones v. Chandrasuwa@20 F.3d 685, 691
(4th Cir. 2016) (quotindiibertarian Party of Va. v. Judd&@18 F.3d 308, 312 (4th Cir. 2013)).

1. Chesapeake Appalachia’s Motion for Partial Summary Judgment

Chesapeake Appalachia argues that it is entitled to summary judgment onf®lalaimhs
for private nuisance, intentional infliction of emotional distress, negligenamass, and strict
liability. (SeeECF No. 51.) Plaintiffs acknowledge that to prove these claims, theyomels.
Autumn Crowe for her expert report on the allegations contained in this case.” N&EGRB at

5.) However, for the reasons explained in Il.A, this Court excludes thet expkherreport.



Plaintiffs offer no other support for their claims. Accordingly, this Court cmied that no issue
of fact remains to bdecided as to Counts I, Ill, IV, ¥ and VII. See Variety Store888 F.3d at
659 (“[A]t the summary judgment phase, the pertinent inquiry is whether thereyageauine
factual issues that properly can be resolved only by a finder of fact becauseathesasonably
be resolved in favor of either partydlteration and internal quotation marks omitjedgummary
judgment in Chesapeake Appalachia’s favor is appropriate as to these claims.

Summary judgment in Chesapeake Appalachia’s favor is also ajgeowith respect to
Count I, Plaintiffs’ intentional infliction of emotional distress claim based oecarsy guard’s
pointing a gun at Plaintiff Charles Adams. Plaintiffs assert that the secuaitgt yvas wearing
a Chesapeake uniform and a hat that had the Chesapeake symbol and logo on it” abtiibdime
incident. (ECF No. 53 at 11.) However, Plaintiffs fail to point this Court toecord evidence
to verify that fact, as required by the Federal Rules of Civil Proced8exFed. R. Civ. P
56(c)(1) (“A party asserting that a fact..is genuinely disputed must support the assertion by . . .
citing to particular parts of materials in the record.”); Carlson v. Boston Scientific Cor@56
F.3d 320, 324 (4th Cir. 2017) (“The FedeRralles of Civil Procedure require parties to cite all
evidence in support of their positions at summary judgment, thus permitting & datricto limit
its review to such cited materials.8ge also Williams v. Griffir852 F.2d 820, 823 (4th Cir. 1991

(“[W]hen one party files a motion for summary judgment, theemmvant cannot merely rely on

2 Chesapeake Appalachia also argues that Plaintiffs’ trespass claim relateded aflatamination fails because
there has been no “invasiom property by tangible objects.” (ECF No. 51 at 10.) Indeed, “chemigamisis ...
from fumes, gases, and dust emittedand carried over the land by air currents, or spreading over it thraaigir'th
does not effect a trespass but instead a private nuisaéaelett v. Grasselli Chem. Cal15 S.E. 451, 455 (W. Va.
1922). Plaintiffs do not appear to dispute that this law applies to tiseaféeged in the complaint; rather, they argue
that “diesel range organics” are not “fumes, gasesdastd” (ECF No.53 at 10.) However, aside from the expert's
report excluded by this Court, Plaintiffs provide no other evidencpaostipg their assertion that “diesel range
organics” are “leaking from the well on top of the hill from Plaintiffeoperty.” (Id.) Therefore, even if “diesel
range organics” qualify as “tangible objects” necessary to effect a trespassff®lzave not demonstrated that their
land is being polluted by such a substance.
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matters pleaded in the complaint, but must, by factual affidavit or the like, resptednotion.”
(citing Celotex Corp. v. Catrettd77 U.S. 317, 324 (1986))). There is thus no dispute of fact to
be decided, as this Court has before it only Chesapeake Appalachia’s evidence @mairitye s
guard “is not and has never been an agent or employee of Chesapeake AppalacbiaNo.(E
50-8 at 1.)

2. ChesapeakeEnergy’s and Chesapeake Operating’s Motion for Summary
Judgment

Chesapeake Energy and Chesapeake Operating argue that summary jislgnopetly
grantedin their favor becauséPlaintiffs fail to demonstrate that “Chesapeake Energy or
Chesapeake Openatj actually drilled, operated, or had some interest in or control over tfie we
that Plaintiffs allege polluted their land. (ECF No. 49 at5.) The undisputed evilews that
“[n]either [Chesapeake Energy] nor [Chesapeake Operating] drilled, etahpbwned or
operated the well.” (ECF No. 4Bat 2.) Therefore, Plaintiffs have no claims for direct liability
against either Chesapeake Energy or Chesapeake Oper&imgmary judgment in their favor is
appropriate.

Similarly, Plaintiffs have providedo evidence sufficient to “pierce the corporate veil” to
hold Chesapeake Energy liable for the acts of its wholly owned subsidiary, Chesapea
Appalachia. “The law presumes that two separately incorporated businessesiaie ssities

.. Syl. Pt. 3,S. Elec. Supply Co. v. Raleigh Cty. Nat'l| BaBRO S.E.2d 515, 516 (W. Va.
1984);see Bowers v. Wurzbuyr§19 S.E.2d 148, 164 (W. Va. 1999) (suggesting that “the mere
existence of a paresubsidiary relationship, without a more definite showing of the parent’s

control of the subsidiary” is insufficient to disregard the corporate form). eMeny “this

3 Plaintiffs did not respond to this motion. However, this Court musetheless review the motion to determine
whether summary judgment is appropriat@obinson599 F.3d at 410 n.8.
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presumption can be disregarded when the corporate form is being used to perpettate, injus
defeat public convenience, or justify wrongful or inequitable condudi. Va. Highlands
Conservancy, Inc. v. Pub. Serv. Comm’n of W, ¥&7 S.E.2d 495, 502 (W. Va. 1998geSyl.
Pt. 7,Kubican v. Tavern, LLC752 S.E.2d 299, 301 (W. Va. 2013) (“To pierce the veil of a limited
liability company in order to impose personal liability on its member(s) or masageraust be
established that (1) there exists such unity of interest and ownership thep#nat personalities
of the business and the individual member(s) or manager(s) no longer exist and (2) fraigh, injus
or an inequitable result would occur if the veil is not pierced.”). Plaintiffs do noe dhgit any
of those conditionaremet in this ase, nor does it appear to this Court that any injustice would
result if the veil is not pierced. Accordingly, summary judgment in favothes@peake Energy
is appropriate for this reason as well.
II. CONCLUSION

For the foregoing reasons, Chesapeake Appalachia’s Motion to Strike and Exclude the
Testimony of Autumn Leah Crowe, (ECF No. 46), and its Motion for Partial Summdgyné&nt,
(ECF No. 50), ar6RANTED. Plaintiffs’ Motion to Deny Chesapeake Appalachia’s Motion for
Partial Summary Judgment, (ECF No),52 DENIED. Chesapeake Energy’s and Chesapeake
Operating’s Motion for Summary Judgment, (ECF No. 48), is GRANTED. This Court
DIRECTS the Clerk to remove Chesapeake Energy and Chesapeake Operating from the docket
in this matter.

IT ISSO ORDERED.



The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: October 2, 2018

T};l‘f)MAS E. Jq‘HNSTON, CHIEF JUDGE
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