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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON
THE COURTLAND COMPANY, INC.,

Plaintiff,

V. Civil Action No. 2:18-cv-01230
Civil Action No. 2:19-cv-00894

UNION CARBIDE CORPORATION,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending in Civil Action Numbers 2:18-cv-01230
(“Courtland I”) and 2:19-cv-00894 (“Courtland II”) are (1)
Plaintiff The Courtland Company, Inc.’s (“Courtland”)
consolidated motion for summary judgment (ECF Nos. 299, 288),
filed October 8, 2021; and (2) Defendant Union Carbide
Corporation’s (“UCC”) motion for summary judgment (ECF Nos. 301,
296) , filed October 8, 2021. Also pending in Courtland IT is
Courtland’s motion for summary judgment as to counterclaimant

UCC’s counterclaims (ECF 359), filed March 14, 2022.
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I. Background

Plaintiff, The Courtland Company, Inc., (“Courtland”),
and defendant, Union Carbide Corporation (“UCC”), own nearby
parcels of real property adjoining on or near Davis Creek in

Kanawha County, West Virginia.

In these actions, Courtland contends that UCC has over
the years conducted activities on the UCC properties that have
polluted both UCC’s property and Courtland’s property. UCC
counterclaims that Courtland’s property and UCC’s property have

been polluted by Courtland’s own activities.

The properties are displayed on the map below which
depicts Courtland’s property and three UCC properties labeled
Technical Center (“Tech Park”), Massey (“Massey Railyard”), and
Filmont.! Of the three UCC properties, Tech Park is the larger
tract outlined by a black line and is separated from the other
properties (Courtland, Massey, and Filmont) by the CSX Railroad.

Tech Park includes the Greenhouse Area near the Courtland

! Filmont and the Massey Railyard are separate sites that
are situated on the same parcel of land.
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Property as well as Ward Hollow and the three landfill area

named Ward A Landfill, Ward B Landfill, and Lower Ward Landfill.

FILMONT

L)
)

&~

COURTLAND ==

Davis Creek is not well depicted on the above map but
is located near the left or western edge of the map. Davis
Creek runs in a northerly direction as it descends, in sequence,
from near the western line of the Tech Park and continuing on
the western line of Courtland and Filmont on its way to the
Kanawha River. Correspondingly, the terrain generally slopes
downward from the Greenhouse Area of Tech Park to Courtland to
Filmont, with Massey Railyard situated between Tech Park and

Filmont. Courtland contends that hazardous waste from UCC
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properties has, inter alia, found its way by groundwater to the

Courtland Property.

Courtland filed Courtland I in 2018 against UCC with
respect to Tech Park. Courtland filed Courtland II in 2019
against UCC with respect to Filmont and the Massey Railyard.
These two actions remain grounded on similar causes of action as
follows: (1) recovery of response costs and declaratory relief
under the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA”), 42 U.S.C. §§ 9607(a), 9613(qg); (2)
citizen suit relief for violations of § 702(a) (1) (A) of the
Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. §
6972 (a) (1) (), and the West Virginia Hazardous Waste Management
Act; (3) citizen suit relief for judicial abatement of an
imminent and substantial endangerment under § 7002 (a) (1) (B) of
RCRA, 42 U.S.C. § 6972(a) (1) (B); (4) judicial abatement of a
public nuisance; (5) relief from a private nuisance; (6)
negligence; (7) gross negligence; and (8) strict liability.2 1In
Courtland II only, Courtland brings an additional claim against

UCC for judicial abatement of a public nuisance per se.

2 Courtland’s claims for negligence per se were dismissed in
Courtland I and Courtland II on September 29, 2020, and August
26, 2020, respectively. See ECF 135 (Courtland I); ECF 75
(Courtland II).
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On October 22, 2021, the court granted UCC’s motion in
Courtland II seeking leave to file an amended answer and re-
alleged counterclaims. See ECF 302 (Courtland II). UCC alleges
that the historical and current use of the Courtland Property,
and UCC’s 2020 soil investigation thereon, indicate that
Courtland is a source of the impacts to Courtland’s groundwater
and is thus at least partially responsible for the environmental
impacts on the Courtland Property and potentially the UCC
property. UCC asserts the following counterclaims in Courtland
II: (1) contribution from Courtland under Section 113 (f) of
CERCLA, 42 U.S.C. § 9613(f); (2) declaratory relief under
Section 113(g) of CERCLA, 42 U.S.C. § 9613(g):; (3) negligence;
(4) declaratory relief under W. Va. Code § 55-13-11; and (5)

equitable indemnity.3

The relevant facts respecting these two actions are as

follows. 4

3 The court denied UCC leave to file Count I of its amended
counterclaim seeking recovery of its response costs under
Section 107 (a) of CERCLA, 42 U.S.C. § 9607 (a), but allowed UCC to
seek contribution for similar costs. See ECF 302 (Courtland
II).

4 The court notes that Courtland has also filed two other
related actions, known as Courtland III and Courtland IV,
alleging Clean Water Act claims against UCC with respect to the
Filmont and Massey property discussed herein. While the factual
background of this memorandum opinion and order set forth below
may contain some facts related to such claims, UCC’s pending
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A. The UCC Tech Park

Between 1947 and 1974, UCC acquired the land on which
the Tech Park now sits. ECF 1 (Courtland I) 9 14. Three
inactive landfills are located on the Tech Park property: the
Lower Ward Landfill, Ward A Landfill, and Ward B Landfill, as
well as a historical botanical research area known as the
“Greenhouse Area.” Id. T 18; see also ECF 382 at 5. The area
of the Tech Park adjacent to the Lower Ward Landfill is referred
to as “Ward Hollow.” The landfills were utilized for the
disposal of fly ash, oxide tails, and municipal sludge from

publicly owned treatment works. Id.; see also ECF 290-2 at 8.

Use of the Tech Park landfills was discontinued in 1973. 1Id.

It is undisputed that in the past, on certain occasions, wastes
containing arsenic, 2-butatone, acetone, di-n-butyl phthalate,
barium, cadmium, chromium, lead, and selenium were generated at
the Tech Park. ECF 291 at 6; see also ECF 288-2 at 25-30. Each
of these substances are deemed Comprehensive Environmental
Response, Compensation and Liability Act (“CERCLA”) hazardous

substances. > See 40 C.F.R. § 302.4. The parties do not dispute

motion for summary judgment respecting the alleged Clean Water
Act violations is addressed in a separate memorandum opinion and
order entered this same date in Courtland III and IV.

5> Indeed, 42 U.S.C. § 9601(14) pertinently defines hazardous
substance as “any element, compound, mixture, solution, or
substance designated pursuant to [42 U.S.C. § 9602(a)].”
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that hazardous substances have been released, on certain
occasions, from certain locations at the Tech Park and the three
landfills thereon into the environment. 1Id. at 5; see also ECF
288-2 at 39-40, 77-78. It is likewise undisputed that the
groundwater underlying the Tech Park is hydraulically connected

to the Davis Creek watershed. See ECF 21 (Courtland I) at q 43.

In 1990, UCC entered into a Facility Lead Agreement
with the USEPA in order to conduct corrective action in regard
to contamination at the Tech Park with the USEPA’s oversight.
Id. 1 23. Between 1990 and 2010, UCC conducted and completed

multiple investigations to determine the nature and scope of the

Section 9602 (a), in turn, authorizes and directs the
Administrator of the United States Environmental Protection
Agency (“USEPA”) to promulgate “regulations designating as
hazardous substances . . . such elements, compounds, mixtures,
solutions, and substances, which, when released into the
environment may present substantial danger to the public health
or welfare or the environment[.]” 42 U.S.C. § 9602(a).
Regulations under these statutes have been codified at 40 C.F.R.
§ 302.4 and include each of these substances. Courtland
requests that judicial notice be taken of Exhibit A attached to
ECF 288-41, which contains a copy of excerpts of 40 C.F.R. §
302.4. UCC responds that it does not object to such request, so
long as judicial notice is taken of 40 C.F.R. § 302.4 in its
entirety and not merely the selected portions by Courtland
thereof. See ECF 377 at 2. UCC also notes that such notice
does not preclude UCC from any contention or admission of
evidence as to the applicability of 40 C.F.R. § 302.4 in this
litigation. See id. 1Inasmuch as the accuracy of this
regulation can be accurately and readily determined and cannot
reasonably be questioned, the court takes judicial notice of the
entirety of 40 C.F.R. § 302.4 and the hazardous substances set
forth therein. See Fed. R. Evid. 201 (b).
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contamination at the Tech Park. Id. Such investigations
included several RCRA Facility Investigations (“RFI”), designed
and based on individual Solid Waste Management Units (“SWMUs")
existing on the Tech Park property. Id. 91 22, 25, 26. RFIs
were conducted in 2001 and 2005 at multiple SWMUs at the Tech
Park to investigate the extent of contamination in soil,

groundwater, surface water, sediment, and waste material. 1Id.

As part of the 2001 RFI, the Greenhouse Area of the
Tech Park was recommended for “No Further Action,” and the USEPA
approved this recommendation in 2006. ECF 290-2 at 9-10.
According to UCC, while low levels of metals, semi-volatile
organic compounds (“SVOCs”), and volatile organic compounds
(“"WOCs”) were found in the Greenhouse Area, only chlorinated
solvents were observed in the groundwater at above a risk-based
screening level (“RSL”) or Maximum Contaminant Limit (“MCL”).®
ECF 382 at 7 (citing 290-2 at 10-11, Table 1, Figs. 6-14).
Thus, according to UCC, based on “the decreasing levels of the
specific VOCs detected, the chlorinated solvents, the presence
of unimpacted wells on the Tech Park between impacted wells and

the property line, and demonstrated lack of exposure[,] [the]

¢ According to Peter de Haven’s expert report,
tetrachloroethene (“PCE”) is “[t]he only constituent that
exceeds” RCLs and MCLs. ECF 290-2 at 11. The report further
notes that PCE “has not migrated onto the Courtland Property.”
Id.
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[US]EPA concurred that such VOCs, in addition to metals and
SVOCs, did not rise to the level of concern that would warrant
further delineation” in areas of the Tech Park outside of Ward
Hollow. Id. (citing ECF 290-2 at 10-11; ECF 290-6 at 7-13).

The source of the Greenhouse Area contamination is unknown. See

ECF 288-8 at 69.

The 2005 RFI concluded that groundwater contamination
was primarily present in the Ward Hollow area, the sources of
which include the three nearby landfills and a former brine well
north of the Lower Ward Landfill, but no further investigation
was warranted in areas of the Tech Park outside of Ward Hollow.
ECF 290-2 at 10. 1In 2010, UCC presented a Corrective Measures
Proposal (“CMP”) to the USEPA, which also set forth the final
proposed remedy for the Tech Park. ECF 297 at 3. The USEPA
subsequently issued its Final Decision and Response to Comments
in 2010, which presented the final remediation plan and
monitoring protocol for the Tech Park. ECF 1 (Courtland I) 1
24; ECF 382. Long-term groundwater monitoring in accordance
with the agency approved groundwater monitoring plan was a
component of the USEPA’s Final Decision. ECF 1 (Courtland I) (
24. The directives of the CMP approved by the USEPA required
UCC to analyze and investigate potential offsite migration, if

necessary, requiring UCC “to select a surrounding property for
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investigation and analysis if it was found that an onsite
groundwater plume at [the Tech Park] could potentially migrate
to that offsite property based on the magnitude and extent of
groundwater concentrations above” USEPA MCLs or RSLs. ECF 194-1
(Courtland I) 9 10.7 The Ward Hollow area of the Tech Park “was
the only area that warranted offsite investigation based on this

evaluation.” 1Id.

According to UCC, at the time of the USEPA’s final
decision in 2010, only two chemical constituents --
tetrachloroethene and chloroform -- detected in only one
monitoring well were found in the Greenhouse Area exceeding
screening levels. ECF 292-34 at 12; see also 194-1 T 12.
Inasmuch as “[b]oth constituents had exhibited stable or
declining concentration trends in the years leading up to the
USEPA’s final decision[,] . . . investigation to further
delineate downgradient was deemed unnecessary, and groundwater

monitoring and institutional controls (onsite only) were the

7 ECF 194-1 consists of the sworn declaration of UCC’s Rule
30(b) (6) representative, Jerome Cibrik. The court notes that
Courtland has lodged objections to paragraphs 11, 14, 15, 17,
19, 20, 21, 25, 26, 27, and 28 of Mr. Cibrik’s declaration,
based primarily upon Courtland’s contention that the testimony
he offers therein is improper and unauthorized expert opinion.
See ECF Nos. 383, 389 (Courtland II) and ECF 173 (Courtland
IIT). To the extent that it becomes necessary, any objections
to the same will be addressed in a corresponding footnote
herein.

10
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final remedy selected by [the USEPA] in the Final Decision for

the Greenhouse Area.” ECF 194-1 q 12.

Investigations determined that groundwater
contamination in Ward Hollow had migrated downgradient to the
West Virginia Department of Transportation (“WVDOT”) property
(the Kanawha Turnpike) and potentially the CSX Transportation
property (the CSX railroad). See ECF 292-34 at 11. The most
prominent constituents found in the Ward Hollow groundwater
plume above MCLs or RSLs include 1,4-dioxane, benzene, bis(2-
chloroisopropyl)ether (“BCIE”), arsenic, and barium. Id. at 11.
The offsite investigations did not include potential contaminant
migration toward the Courtland Property. ECF 1 (Courtland I) 99
25, 26. UCC contends, based on the report of its expert Peter
de Haven, that it was not required to investigate the Courtland
Property because only the Greenhouse Area is topographically and
geologically situated to have any potential impact on the
Courtland Property. ECF 290-2 at 4, 5, 19, 21. According to
Mr. de Haven, it is impossible, based upon the hydrogeology of
the site, for groundwater originating in Ward Hollow to flow
uphill and then migrate onto the Courtland Property or the
Greenhouse Area. Id. In February 2012, the West Virginia
Department of Environmental Protection (“WVDEP”) incorporated

the USEPA’s final decision into a revised Corrective Action

11
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Permit for the Tech Park, which was renewed by the WVDEP in

2019. ECF 292-4; ECF 194-1 (Courtland I) 19 8-9.

Courtland contends, however, that it has not asserted
that contamination coming from or related to Ward Hollow has
migrated to the Courtland Property. See ECF 395 at 4 (“UCC
falsely alleges that Courtland asserts that contamination coming
from or related to the Ward Hollow plume has migrated to
Courtland”). Instead, Courtland clarifies that its expert, Dr.
Simonton, has only opined that “it is likely that the
contamination from Ward Hollow is commingling with contamination
at the UCC Filmont/Massey [Sites], but that the appropriate
investigation related to UCC’s Ward Hollow plume” has not been
completed, nor has a full delineation of the property been done.
Id. (citing ECF 288-29 {9 41-42, 68, 146); see also ECF 291 at
21 99 9.2-9.3. Courtland states that “UCC has not ruled out the
Ward Hollow groundwater contamination plume as a source of
contamination at or near the Courtland Property or coming onto

the Filmont/Massey facilities.” ECF 395 at 20.

Again, Courtland notes that despite that it “generally
agrees that it appears unlikely that contamination from Ward
Hollow is migrating to Courtland, the reality is that UCC has
not sufficiently investigated the Ward Hollow plume and the

upgradient source above Filmont/Massey - that is[,] [the] Tech

12
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Park.” 1Id. Simply put, Courtland avers that any investigation
at the Tech Park is incomplete and “until UCC fully delineates
the Ward Hollow plume, it cannot be ruled out that the
groundwater contamination plumes from Tech Park, Ward Hollow,
Massey, and Filmont facilities have merged to form a large,

comingled plume.” Id. (citing ECF 288-29 9 41-42, 68, 146).

Additionally, according to Courtland, “[a]rsenic,
barium, chromium, lead, 1,4 dioxane, vinyl chloride, and BCIE
have been detected in groundwater at and emanating to and from
the Greenhouse Area of the . . . Tech Park.” ECF 291 q 4.9
(citing ECF Nos. 289-2; 289-6; 289-14; and 289-16). Courtland
further contends the same contaminants “have been detected in
groundwater at and emanating to and from Ward Hollow[.]” Id. {

4.10 (citing ECF Nos. 289-8; 289-14).

Courtland notes that “1,4 Dioxane contamination is
found at [the] Greenhouse Area, Ward Hollow plume, Filmont
Facility[,] and [the] Courtland Property.” ECF 380 at I 6.20
(citing ECF Nos. 289-2; 289-16; 288-10 at 214-15; 288-11 at 263-
264, 314-319, 324). Courtland further notes that “there are
elevated levels of arsenic in groundwater at UCC’'s Massey
Railyard Facility (sample locations FLF-0073, FLF-0074, FLF-
0075) with these sample locations being upgradient of Filmont

and that the next up-gradient samples would be located on

13
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the UCC Tech Park Facility.” Id. I 6.4 (citing 288-9 at 181-83;
ECF 289-19 at 3). Courtland also contends that “UCC admits that
groundwater from the Tech Park . . . flows under the Courtland
Property, the Massey Railyard, and . . . Filmont . . . and that
the receiving waters for the groundwater flowing from the Tech
Park is the Kanawha River.” 1Id. T 6.32 (citing 288-9 at 33;

199).

B. Filmont and Massey Railyard

As a threshold matter, the court notes that the
parties’ recitation of the facts related to these sites are
drastically dissimilar. The court will thus set forth each
parties’ factual contentions surrounding the properties as
proffered in their respective briefings, beginning first with

the facts set forth by Courtland.

In or around 1946, UCC acquired the land upon which
Filmont and the Massey Railyard are located. ECF 1 (Courtland
II) ¥ 6. According to Courtland, Filmont received waste from

the 1950s up to at least 1987 from, inter alia, the UCC South

Charleston chemical manufacturing facility. ECF 1 (Courtland
II) 9 17; ECF 176 (Courtland III) at 7. Wastes associated with
the manufacture of Dynel -- a fiber made from vinyl chloride and
acrylonitrile -- are known to have been disposed of at Filmont,

as well as buried and dumped drums containing unknown contents.

14
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Id. 1 17; Id. at 8. Courtland notes that “[a]dditional research
revealed that in addition to unknown wastes and waste from Dynel
manufacturing, Filmont not only received fly ash and bottom ash
from two UCC South Charleston facility power plants that burned
primarily coal, but also ‘wastes,’ and wastewater treatment
plant grit” from the “UCC South Charleston chemical
manufacturing facility influent to the South Charleston
Wastewater Treatment Plant.” ECF 176 at 8 (citing ECF 289-9

(Courtland II) at § 3.2.1; ECF 288-9 (Courtland II) at 144-145).

Additionally, industrial waste such as bottom ash,
wood, paper trash, demolition rubble, labware, glass bottles,
asbestos, drums, plastics, sewer solids from Holtz Pond, and
mercury batteries were disposed of at Filmont. ECF 291
(Courtland II) 9 4.13 (citing ECF 288-6; 289-13; 289-4; 288-18;
289-11) . Courtland states that “UCC admits that all the fill
and waste used at the Filmont/Massey [Site] remains, with the
exception of investigation derived waste.” ECF 176 (Courtland

IITI) at 8-9.

Relying predominately on the contents of UCC’s West

Virginia Voluntary Remediation Program (“VRP”) application,?

8 In its briefing, UCC contends that “many of Courtland’s
proffered ‘facts’ are merely recitations of boxes checked on
UCC’s VRP Application[,]” and “Courtland’s assertion that UCC'’'s
VRP Application qualifies as ‘admissions’ is a

15



Case 2:18-cv-01230 Document 448 Filed 07/01/22 Page 17 of 172 PagelD #: 14383

filed with the WVDEP on January 29, 2021, Courtland sets forth,
what it contends to be, the relevant facts regarding Filmont and

the Massey Railyard:

2.3. Filmont and Massey Railyard Property: On January
29, 2021, UCC submitted a Voluntary Remediation
Program application (“VRPA”) to the West Virginia
Department of Environmental Protection related to
Filmont and Massey Railyard signed by Jerome Cibrik
affirming as the remediation leader for UCC that:

‘I affirm that the information provided in this
application and its attachments, to the best of my
knowledge and belief, is true, complete, and
accurate.’ VRPAO1l2° § 8.

5.4. UCC admits that the groundwater at Filmont flows
to the northwest, that the underlying aquifer is
unconfined, and that there are ‘known discharge points

mischaracterization of the evidence.” ECF 382 at 12. UCC
further asserts that “UCC’s VRP Application relies on reviews of
historical documents, not factual information based on empirical
data, regarding the Filmont and Massey sites, but does not and
cannot function as an admission of responsibility because an
independent investigation is still ongoing.” Id. at 12-13. 1In
response, Courtland states that it does not claim that the VRP
Application “is an admission of responsibility, but it is
clearly statements against UCC’s interest under Fed. R. Evid.
801 (2) and 804 (b) (3) on the facts” underlying the claims
asserted herein and such “statements in the [application] meet
all requirements of a party admission[,]” as the same was
prepared by “UCC’s agent, Remediation Leader for Filmont/Massey,
[and] UCC’s Rule 30(b) (6) designee[,]” Mr. Cibrik, “and UCC'’'s
Licensed Remediation Specialist and consultant, David Carpenter”
both of whom affirmed the information contained therein was true
and correct. ECF 395 at 6 (emphasis in original). The court
finds no reason to refrain from considering the contents of the
VRP application or its attachments herein.

° The VRPA citations are to UCC’s completed VRP application
and attachments thereto, located in the record at ECF Nos. 288-6
and 288-7.

16
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from the underlying aquifer.’ VRPA000141° § 1
(Groundwater) .

5.5. UCC admits that Davis Creek and Wards Branch are
located zero feet from Filmont while the North
Boundary Drainage Channel and South Boundary Drainage
Channel are located an average of only 20 to 30 feet
from Filmont. VRPAO0O0l4 (Surface Water).

5.6. UCC admits that ‘Industrial wastes deposited in
the landfill that includes drummed wastes’ are part of
the nature of the contamination at Filmont. VRPA00016
§ 3 (Nature of Contamination).

5.7. UCC’s own sampling since at least 2005 has
demonstrated contaminants at and emanating . . . from
Filmont. VRPAOOO1l6 § 3 (Contaminants). This is
supported by UCC’s analytical data and figures. See
tables of data at VRPA00069-00108.

5.8. UCC admits that chlorinated solvents, metals,
petroleum, semi-volatile organic chemicals (“SVOC”)
and volatile organic chemicals (“VOC”) are
contaminating various environmental media and the
source of those contaminants is UCC’s “burial and
dumping of wastes.” VRPA00016 § 3. Those buried and
dumped wastes at Filmont include chlorinated solvents
suspected to be contaminating soil and known to be
contaminating groundwater; metals known to be
contaminating soil, groundwater, surface water, and
sediments; petroleum known to be contaminating soil;
SVOCs known to be contaminating soil, groundwater,
surface water, and sediments; and VOCs suspected to be
contaminating soil and known to be contaminating
groundwater and air. VRPA0001l6 § 3 (Contaminants). For
example, arsenic, barium, chromium, lead, and selenium
have been detected in groundwater samples by UCC at
and in the vicinity of Filmont with other hazardous
substances and solid wastes such as 1,4-dioxane,

bis (2- chloroisopropyl) ether (“BCIE”), vinyl
chloride, and bis (2-ethylhexyl) phthalate. Cibrik
Depo. II at 221:22-242-222:7.

5.9. Also, acetone and 2-butanone are present in
leachate from Filmont. Contaminants have been detected

17
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by UCC in groundwater monitoring wells placed on the
other side of Davis Creek from Filmont on property
owned by the City of South Charleston. Cibrik Depo. II
at 322:13-17.

5.10. All of these chemicals or elements are solid
wastes, hazardous wastes, or hazardous substances. See
40 CFR § 261.2 (definition of solid waste); 40 CFR §
261.20 (solid waste is hazardous waste if it has
certain characteristics); 40 CFR § 261.24 (b)
(characteristics of toxicity); see M.C. Decl. at Ex.
M, Request for Judicial Notice, Ex. A.

5.12. UCC admits that the wastes at and emanating

and from the Filmont facility are contaminating
soil, soil gas, surface water, sediments, groundwater,
and air at the Site. VRPAOl6 § 3 (Contaminants);
VRPAQO18 § 5 (Affected Media).

5.13. UCC admits that the primary transport mechanisms
at and from the Filmont facility for the contaminants
including VOCs, metals, SVOCs, and chlorinated
solvents, is leaching and that VOCs are also being
transported by volatizing at and from the Filmont
facility. VRPAQO18 § 5 (Transport Mechanisms) .

5.14. UCC admits that the evidence of the
contamination is supported by the analytical data and
the documented drum disposal. VRPAOl6 § 3 (evidence of
contamination); see analytical data at VRPA00075-94
(Tables 5-7 referring to groundwater); VRPA00095-96
(Table 8 referring to surface water); VRPA0O0097 (Table
9 referring to sediments); VRPA0O0098 (Table 10
referring to soil gas); VRPA00099-101 (Table 11
referring to ambient air).

5.15. UCC . . . admits that the contaminants at and

emanating from Filmont have . . . current and future

exposure pathways and [that current and future

receptors include both human and ecological receptors]
VRPAOO18 § 5.

5.16. UCC admits that the surface water is used for

boating, fish and wildlife habitat, and recreational
fishing. VRPAOO18 § 5 (Other Surface Use).
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5.17. UCC identified exposure pathways including
inhalation through vapors released from the soil, skin
contact with soil and surface water, and ingestion of
soil and surface water. VRPA0OO1l8 § 5 (Exposure
Pathways) .

5.18. UCC’s identified receptors for these current and
future exposure pathways include humans in
residential, commercial/industrial,
construction/outdoor maintenance worker, and
recreational/trespasser contexts. VRPA001l8 § 5
(Receptors) .

5.19. UCC admits that ecological receptors for
contaminants from Filmont include both aquatic and
terrestrial. VRPAOO1l8 § 5 (Receptors).

6.36. UCC and its consultants have determined that the
Filmont Facility is impacting groundwater. Weber Depo
IT at 87:1-21; see, VRPAOl8 §§ 3 and 5.

8.1. UCC admits that it knows of no environmental
permits from WVDEP!! or USEPA for the Filmont facility
and admits no WVDEP or USEPA site identification code
has been assigned. VRPAOO9 § 5. UCC also admits that
it has not obtained a permit or any form of interim
status under RCRA subtitle C (42 U.S.C. § 6921, et.
seqg.) or the West Virginia Hazardous Waste Management
Act to operate or to close Filmont. UCC Ans. at I 55;
VRPAOS § 5.

8.4. Despite UCC’s knowledge of the actual adverse
impacts to the environment and human health, UCC
admits that it has taken no remedial action to contain

11 It is noted that while the VRP application does state
that there are no known permits from the WVDEP, it further
opines that “[h]istorical records for the UCC South Charleston
Facility indicate there was a State of West Virginia landfill
permit for solid waste disposal from a predecessor to WVDEP at
the Filmont site until its expiration in the 1980s.” ECF 288-6
at 10.
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contamination, excavate contaminated soil, recover
free product, or to remove drums. VRPAOl7 § 4. Despite
admitting that there are current and future exposure
pathways to human and ecological receptors, UCC’s VRPA
states that . . . [there are no interim remedial
actions that have or will take place at the Filmont]
VRPAO17 § 4.
12.1. UCC admits that Filmont and Massey Railyard
present [the following] conditions . . . VRPAOl4 § 1
(admit discharge points from underlying aquifer);
VRPAO16 § 3 (admit industrial wastes impacting
environmental media including soil, groundwater,
surface water, sediments, and air); and VRPAQOl8 § 5
(admit current and future completed exposure pathways
in affected environmental media including soil,
groundwater, surface water, sediments, and air by

leaching and volatilization of VOCs, metals, SVOX, and
chlorinated solvents).

ECF 291 at 4, 11-15, 19, 20, 21, 25.

Additionally, according to Courtland, “UCC’s
environmental consultants have detected 1,4-dioxane, a toxic
pollutant, in the groundwater underlying” Filmont, “in
upgradient groundwater wells underlying” the Massey Railyard,
“in the Greenhouse Area at the” Tech Park, at “the Ward Hollow
plume,” and in groundwater monitoring wells installed on City of
South Charleston property “on the western side of . . . Davis
Creek across from” the Filmont Site. ECF 176 (Courtland III) at
13 (internal citations omitted); ECF 291 {9 6.20, 6.21 (internal
citations omitted). UCC’s environmental consultant, Paul Weber,
testified that the source for the 1,4-dioxane found in “the

wells around . . . [Filmont,] . . . based on . . . evaluation

20



Case 2:18-cv-01230 Document 448 Filed 07/01/22 Page 22 of 172 PagelD #: 14388

of data, [is] believe[d] [to be] from the waste material of the
[Filmont Site].” ECF 288-10 at 214; see also ECF 288-11 at 327.
Courtland also notes that arsenic exceedances in groundwater has
been shown in two of the three monitoring wells located on the
western side of Davis Creek across from Filmont. ECF 291 | 6.21
(internal citations omitted). Courtland notes that “UCC’s
consultant, [Paul Webber], admits that 1,4-[d]ioxane is a
hazardous substance and is a pollutant.” 1Id. T 6.33 (citing ECF

288-10 at 76, 77).

Courtland further notes that while the actual depth of
Filmont is unknown, it is located zero feet from Davis Creek and
Ward Branch, thus forming the banks thereof. ECF 176 (Courtland
ITII) at 9. It further states that “[t]he solid waste, hazardous
wastes, and hazardous substances disposed of at the Filmont
[Site] were placed, at least in part, into the historic Davis
Creek channels that ran through the Filmont parcel” and that
“historic ariel photos show extensive work at the Filmont [Site]
through the 1970s evidencing the progression of the waste
disposal site expanding over time to cover and fill-in” the
historic channels. ECF 291 { 4.18 (citing 288-9 at 242-243;
253); ECF 176 at 11-10. According to Courtland, the Davis Creek
channels “are, and have been since their filling, preferential

pathways and the direct source of discharges of pollutants and
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seeps that are releasing and discharging pollutants from those
point sources into the waters of the [United States] within the
Davis Creek Watershed, including Ward Branch, Davis Creek, and
the North and South Boundary Ditches.”!'? ECF 176 at 10 (citing
ECF Nos. 288-9 at 242-243; 289-5; 289-12; 175-1 at 136-37; 175-2

at 54-55; 65).

Courtland also notes that one or more seeps/discharges
from Filmont have been identified by UCC “for more than 15
years,” including “one seep previously identified by UCC’s
consultants of landfill materials flowing into the North
Boundary Ditch, on the north side of” Filmont, which “flows
westward and discharges into the Ward Branch of Davis Creek.”
Id. (internal citations omitted). The North Boundary Ditch is

estimated to be 200 feet long. See id. at 11.

Courtland states that “[t]here are additional seeps
from UCC’s Filmont [Site], from and through which UCC discharges
or permits to be discharged, on a continuous basis, various
pollutants . . . from the Filmont [Site] and into Davis Creek,
the Ward Branch of Davis Creek, the North Boundary Ditch, and
the South Boundary Ditch.” 1Id. For instance, Courtland avers

its expert and environmental consultant, Dr. Simonton, “has

12 The North and South Boundary Ditches are also referred to
as the northern and southern drainage ditches.

22



Case 2:18-cv-01230 Document 448 Filed 07/01/22 Page 24 of 172 PagelD #: 14390

identified an additional ‘seep[,]’ ‘Ward Branch Seep[,]’ that
discharges, on a continuous basis, various leachate and liquid
dump materials from” Filmont and into Ward Branch at a point to
the west of the North Boundary Ditch seep. Id. Courtland
further notes that what is known as “[t]he South Boundary Ditch
(a/k/a the South Boundary Creek) flows (while on UCC property)
from the vicinity of the Massey [Railyard] then adjacent to
UCC’s Filmont [Site], which discharges to such drainage ditch,
then onto and across the Courtland Property and into Davis

Creek.” 1Id.

Relying on the report of its expert, Dr. Simonton,
Courtland avers that the South Boundary Ditch leaves behind
contaminated sediments from UCC discharges while on the
Courtland Property, “which sediments have accumulated and
continue to accumulate at the location within the South Boundary
Ditch and ultimately discharge into Davis Creek.” Id. (citing
Simonton Report {9 19, 28, 34, 40, 50-51, 70-71). Courtland
notes that while “Davis Creek generally flows to the north and
away from Courtland’s property, flow during certain periods
causes waters contaminated by the Filmont [Site] and their
accompanying sediments to flow southward, contaminating both
Davis Creek adjacent to the Courtland Property and the bank of

Courtland’s property” and that sediments from Filmont “are
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currently visible on Courtland’s property not only along the
South Boundary Ditch but also along the bank of Davis Creek.”

Id. at 11-12.

On or about October 28, 2020, the WVDEP issued a
notice of violation of the West Virginia Water Pollution Control
Act to UCC after reviewing Dr. Simonton’s declaration setting
forth his observations and results from his September 2020
sampling of Davis Creek and Ward Branch, discussed infra herein,
and conducting its own investigation. See ECF 32 (Courland III)
at 16-18. Thereafter, on December 8, 2020, the Director of the
WVDEP’'s Division of Water and Waste Management issued a

unilateral order asserting that, inter alia, UCC had, with

respect to Filmont, permitted industrial waste and/or other
wastes to discharge directly or indirectly from seeps and pipes
on Filmont into Ward Branch without a valid WV/National
Pollutant Discharge Elimination System (“"NPDES”) permit. See

id; see also ECF 297 at 7-8, n.3.

On January 7, 2021, UCC appealed the unilateral order
to the West Virginia Environmental Quality Board. See id. On
January 29, 2021, UCC applied for Filmont and the Massey
Railyard to be accepted into the West Virginia Voluntary
Remediation Program (“VRP”). See ECF 292-42. The Board stayed

the unilateral order on February 1, 2021. UCC entered into an
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agreement with the WVDEP lifting the unilateral order to permit
Filmont and the Massey Railyard to enter the VRP. Both Filmont
and the Massey Railyard were formally accepted into the VRP on

September 23, 2021. See ECF 297 at 7-8, n.3; see also ECF 292-

32.13

As previously mentioned, UCC paints a vastly different
picture of the facts surrounding its Filmont and Massey Railyard

facilities. UCC’s proffered facts are as follows.

As to the Massey Railyard, UCC avers it started
railyard operations in or around 1971. ECF 297 at 6 (citing ECF
1 (Courtland II) T 26). The Massey Railyard is designated as a
Very Small Quantity Generator (“VSQG”), USEPA identification
number WVR000532036, and, as a VSQG, is not required to have a

permit. See id.; see also ECF 186-1.1% Currently, the Massey

13 ECF 292-32 is the WVDEP’s September 23, 2021, Letter of
Acceptance of Filmont and the Massey Railyard Sites into the
VRP. UCC notes the letter is a public record and requests that
the court take judicial notice of the same. See ECF 294 at 4-5.
Courtland filed no response. Inasmuch as “a court may properly
take judicial notice of '‘matters of public record’ and other
information that under Federal Rule of Evidence 201, constitute
‘adjudicative facts,’” the court takes judicial notice of ECF
292-32 as requested by UCC. Goldfarb v. Mayor and City Council
of Baltimore, 497 F.3d 500, 508 (4th Cir. 2015).

14 ECF 186-1 is a copy of the Current Site Details
respecting the Massey Railyard as found on the USEPA’s RCRA
Source website. The Current Site Details page provides, inter
alia, the Massey Railyard’s identification number and lists its
RCRA Activities as a VSQG. UCC requests, to which Courtland
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Railyard is used for the staging and storing of railcars. ECF 1
(Courtland II) 9 25. According to UCC, “[t]lhere is no evidence
that any portion of the Massey [Railyard] was ever used as a

landfill.” ECF 297 at 6 (citing 292-1 at 63-64).

Regarding the Filmont Site, it appears to be
undisputed that Filmont began operations in or around 1950. UCC
avers that Filmont “handled waste from approximately the early
1950s until about 1970.” ECF 297 at 7; see also ECF 292-5 at 2.
Then, from “the mid-1970s until approximately 1987, [Filmont]
was operated as an inert waste landfill, with hazardous chemical
waste sent to [a] separate landfill.” ECF 297 at 5; see also

ECF 292-6 at 25; ECF 293-215 at 13. Relying on the deposition

offered no response, that the court take judicial notice of the
information found on the USEPA website for the RCRA site details
for the Massey Railyard inasmuch as such judicial notice would
be proper under FRE 201 “as this information: (1) ‘can be
accurately and readily determined from sources whose accuracy
cannot be reasonably question[ed],’ and (2) has been provided by
UCC with all necessary specificity.” ECF 186 (Courtland III) at
11, n. 2. For these reasons, the court takes judicial notice of
ECF 186-1 as requested by UCC.

15 ECF 293-2 is a copy of UCC’s “SUI Divisional EP Audit,
Plant 514” from May 17, 1984. Page 13 of the Audit pertinently
reports:

Several wastes were observed at the Fillmont (sic)
Landfill which do not belong there or were probably
not from UCC. For example, an empty metal drum and
several fiber drums with DOT hazard labels on them
were observed in addition to what looked 1like
household wastes. Disposal of chemical wastes, either
inadvertently by UCC or deliberately by the public
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testimony of a former UCC employee, Dennis Hanshew, UCC asserts
that Filmont operated -- prior to the creation of RCRA --
pursuant to “a then-active state or county health department
permit” and prior to the permit’s expiration, “Filmont underwent
final closure under the supervision of the West Virginia
Department of Natural Resources”!® in 1987. 1Id. (citing 292-8 at

19, 24).

could violate the landfill permit or constitute
unpermitted hazardous waste disposal. The Plant EP
Department is aware of the problem; control of the
landfill is difficult because of its remote location.

ECF 292 at 13 (emphasis added). Courtland objects to the use of
the Audit to demonstrate that Filmont operated pursuant to a
permit, primarily contending that it is not the best evidence of
the alleged permit and is hearsay