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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
DAWN DENISE McCOMAS
Executrix of the Estate of
BILLIE PLYMALE ,
Plaintiff,
V. CIVIL ACTION NO. 3:1314953
KIRT THOMAS MILLER, D.P.M.
Defendant.
MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendant’'s Motion to Exclude the Testimony of Expert
Witness Barry Singer, M.D., ECF No. 52, Defendant’s Motion for Summary Judgment, &CF N
54, and Defendant’s four Motions in Limine: (1) Mm in Limine to exclude all elements of
economic loss with the exception of funeral bills and out of pocket expenses, ECF No. 63; (2)
Motion in Limine to exclude reference, argument or criticism concerningsthetsubmitted for
pathology review, ECF &l 64; (3) Motion in Limine to exclude reference to punitive damages,
ECF No. 65; and (4) Motion in Limine to exclude the unilaterally conducted, unnoticedapddot
deposition of Billie Plymale, ECF No. 66.

For thefollowing reasonspPefendant’s Motiorto Exclude Testimony of Expert Witness
Barry Singer and Defendant’s Motion for Summary JudgmerD&i¢IED, Defendant’s Motion
in Limine to exclude elements of economic los®ENIED as moot, Defendant’'s Motion in

Limine to exclude testimony on tissue mutied for pathology eview is DENIED, and
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Defendant’'s Motios in Limine to exclude punitive damages and to exclude the videotaped
statement byrs. Plymale aréSRANTED.

l. FACTUAL BACKGROUND

As the executrix of the estate of Billie Plymale, Plaintiff bringsdical malpractice and
wrongful death claimagainst Defendant, Kirt Thomas Miller, D.P.M. The claims arise out of Dr.
Miller's treatment of Mrs. Plymale for a ndrealing wound on the bottom of her foot from
May 2011 through May 2012.

Throughout the relevant period, Mrs. Plymale had regular office visits with DierMi
allowing him to monitor changes in the wound throughout the course of treatmenteffort to
facilitate healing of the wound, Dr. Miller performed a skin graft in Septer2@&t and doe
resection surgery in October 2011. Dr. Miller did not biopsy the wound in the course oetreatm
only referring Mrs. Plymale to a dermatologistMiarch 2012. Upon referral and after a biopsy,
Mrs. Plymale was diagnosed with malignant melanoma iy RGi12. On July 24, 2013, Mrs.
Plymale died from metastatic disease related to malignant melanoma.

Plaintiff alleges that Dr. Miller failed to timely diagnose Mrs. Plymale’s melanoma,
thereby delaying treatment, lessening her chance of survival and contriloutiegdeath.

Il. DISCUSSION

A. Expert Testimony of Barry Singer and Defendant’s Motion for Summary Judgment

Pending before the Court are Defendant’s Motion to Exclude Expert Testimony gf Barr
Singer, M.D., ECF No. 52, and Defendant’s related Motion for Summary Judgment, ECF No. 54.
The motions are related in that the disposition of both motions depends on whether Dih&nger

the requisite qualifications to offexperttestimony regarding the applicable standard of iceaa
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action brought in federatout under West Virginia's Medical Professional Liability Act
(“MPLA™). In considering these motions, the Court will first briefly explain the unaheyly
substantive law connecting the disposition of both motions. Second, the Court will review the
appliable rules of evidence determining admissibility of expert testimony. FitiadyCourt will
analyze the admissibility of Dr. Singer’s testimony in light of those rules.

1. West Virginia’s MPLA requires expert testimony

To obtain summary judgment, the moving party must show that there is no genuine issue as
to any material fact and that the moving party is entitled to judgment as a matter oédawr. F
Civ. P. 56(a). In considering a motion for summary judgment, the Court will not “weigh the
evidence andletermine the truth of the matteAhderson v. Liberty Lobby, IncAd77 U.S. 242,
249 (1986). Instead, the Court will draw any permissible inference from the undéalgiag the
light most favorable to the nonmoving pamyatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the Court will view all underlying facts and inferences in the light fagstable
to the nonmoving party, the nonmoving party nonetheless must offer some “concrete evidence
from which a reasonable juror could return a verdict in his [or her] fadmderson477 U.S. at
256. Summary judgment is appropriate when the nonmoving party has the burden of proof on an
essential element of his or her case and does not make, after adequate tiiseofery, a
showing sufficient to establish that eleme@elotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). The nonmoving party must satisfy this burden of proof by offering more than a mere
“scintilla of evidence” in support of his or her positidémderson477 U.S. at 252.

“[W] here the moving party has the burdethe plaintiff on a claim for relief or the
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defendant on an affirmative defershis showing must be sufficient for the court to hold tiat
reasonablérier of fact could find other than for the moving partyProctor v. Prince George’s
Hosp. Ctr, 32 F. Supp. 2d 820, 822 (D. Md. 1998) (quotialderone v. United States99 F.2d
254, 259 (6th Cir. 1986)). “Thus, if the movant bears the burden of proof on an issue, . . . he must
estallish beyond peradventuil of the essential elements of the claim or defense to warrant
judgment in his favor.Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986).

Under the MPLA, in order to prevail in a medical malpractice action, a plamtétfjuired
to offer proof that “an injury or death resulted from the failure of a healéhprawider to follow
the accepted standard of care.” W.Va. Code §B%3(a). As dictated by statute, there are two
essential elements of proof required:

(1) The health care provider failed to exercise that degree of care, skill anddearnin
required or expected of a reasonable, prudent health care provider in the
profession or class to which the health care provider belongs acting in the same
or similar circumstancesnd

(2) Such failure was a proximate cause of the injury or death.

W.Va. Code § 5%B-3(a). The MPLA further requires that a plaintiff establish a defendant’s
failure to meet the standard of care through the testimony of “one or more knowledgeable
competent expert witnessiésequired by the court.” W.Va. Code § 55-78a)?

Because Dr. Singer is Plaintiff's only gart witness, Defendant arguaeand the Court

agrees—that judgment as a matter of law in favor of Defendant would be appropriatentifPsai

expert is not qualified to offer testimony. In the absence of testimony by BgefSiPlaintiff

! The Court recognizes the possibility oteptions to the requirement of expert testimony in a
medical malpractice action, for instance, “where lack of care or want of skillggse as to be
apparent, or the alleged breach relates to noncomplex matters of diagnosatameht within the
understanding of lay jurors by resort to common knowledge and experiérasy v. Shook218
W.Va. 680, 685 (W. Va. 2006). However, such exceptions were neither raised by thermartie
are applicable here.
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would be unable to meet substantive statutory requirements governing theaastenof action.
In the alternative, if qualified to offer expert testimony, Bmger’s testimony would present
genuine issues of material fact rendering summary judgment inappeophas, disposition of

Defendant’'s summary judgment motion hinges on whether Dr. Singer is a qualgertl ex

2. Federal law governs admissibility ekpert testimony

As a threshold matter, the Court notes that the admissibility of expert testimeny in
diversity case in federal court is governed by federal Ravticularly,Rule 702 of the Federal
Rules of Evidence governs the admissibility of expert opinion testinmoifigderal courtand
providesthat

A witness who is qualified as an expert by knowledge, skill, experience, training, or

education may testify in the form of an opinion or otherwise if:

(a)the expert's scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert haeeliably applied the principles and methods to the facts of
the case.

Fed. R. Evid. 702.

Admissibility under Rule 702 fundamentally turns on relevance and reliabbtybert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579, 8 (1993). In order to dermine whether an
expert is “proposing to testify to (1) scientific knowledge that (2) will assistrigaeof fact to
understand or determine a fact in issue,” the Court must make “a prelinsissegsment of
whether the reasoning or methodology undegdythe testimony is scientifically valid and of
whether that reasoning or methodology properly can be applied to the facts inlgsaiEe592—

93. The standard for reliability is “flexible,” and “the law grants a district tthe same broad
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latitude when it decideshow to determine reliability as it enjoys in respect to its ultimately
reliability determination.’Kumho Tire Co., Ltdv. Carmichael526 U.S. 137, 142 (1999).

In addition to theseacceptedrules of federal evidence, Defendant posits ttegt
admissibility of Dr. Singer’'s testimony also requires consideration ofitsty requirements
provided in West Virginia’'s NPLA. Intending to govern admissibility of expert testimpthe
MPLA requires that there be a foundation establishing that:

(1) the opinion is actually held by the expert witness;

(2) the opinion can be testified to with reasonable medical probability;

(3) the expert witness possesses professional knowledge and expertise coupled with

knowledge of the applicable standard of care to which his or her expert opinion

testimony is addressed,;

(4) the expert witness maintains a current license to practice medicine with the

appropriate licensing authority of any state of the United Stateand .

(5) the expert witness is engalger qualfied in a medical field in which the

practitioner has experience and/or training in diagnosing or treating injuries

conditions similar to those of the patient.
W. Va. Code § 559B-7(a). If these foundational factors are satisfied, and at the timdegjeal
malpractice the expert was spending at least sixty percent of her time in clirscate or
teaching in her field of expertisie statute attempts to createebuttable presumption that she is
gualified as an expertd.

Despite this statutory guidance regarding the admissibility of expert testimomgdical
malpractice suits, the Supreme Court of Appeals of West Virginia has unauably explained
that “Rule 702 of the West Virginia Rules of Evidence is the paramount authorttgterminirg
whether or not an expert is qualified to give an opini¢fiser v. Caudil] 210 W.Va. 191, 195
(W.Va. 2001) (quotinglayhorn v. LogaMed.Found, 193 W.Va. 42 (W. Va. 1994) (overruling
Gilman v. Chaqi 185 W.Va. 177 (W.Va. 1990), to the extent thainticates that the legislature

may by statute determine when an expert is qualified to state an opinianijarly, the Court

-6-



concludes that Rule 702 of the Federal Rules of Evidence remains the paraatbantyafor
determining whether or not an expes qualified to testify in a West Virginia medical malpractice
suit heard under the Court’s diversity jurisdiction.

That said, under either Rule 702 or the MPLA pfroper assessment of the competency of
an expert medical witness, and the relevanahatf witness' testimony, requathe trial court to
focus specifically on the act of medical malpractice which is alleged; ande wWiale are
circumstances in which, for example, a generalist may testify as to the dtaridzare of a
defendant specialist, there are also circumstances in which a generaligpecratist in another
field may not testify as to the standard of care of a defendant spécfalistan, 185 W.Va. at 181
(citations omitted).

While not determinative of admissibility in fedeurt, the Court recognizes thaate
courts applying West Virginia law have held thamadical expert is not required to be board
certified in the same medical specialty as the defendant in order to competeifylyNs/horn
193 W.Va. at 50 (allomg an expert certified in internal medicine to testify regarding the s@ndar
of care governing emergency room physicians). The Supreme Court of Appeadstof/Mginia
has further explained thathile not required to share the same speciaityqlalify a witness as an
expert on that standard of care, the party offering the witnesseastastish that the witness has
more than a casual familiarity with the standard of care and treatment commactiggn by
physicians engaged in the defendant’s spiciaKiser, 210 W.Va.at 196 (quotingGilman, 185

W.Va. at 181).



3. Analysis

Defendant argues that the relevant standard of care is defined by podedrcine, and as
an oncologist, Dr. Singer does not have the requisite qualifications, experimde&rity, or
training to testify regarding the standard of care governing a podiatrisitirast, Plaintiff argues
that the alleged malpractice is a failure to diagnose and treat Mrs. Plymale’®ma|amnd that
there is a generalized standard of cargeguing all physicians regarding the diagnosis and
treatment of cancer that would be familiar to an oncologist and podiatrist alike.

Dr. Singer ishoard certified in hematology and oncology. Upon review of Mrs. Plymale’s
medical records including podiatric, dermatological, and oncological care, as®dl lon his
experience and training, Dr. Singer concludes that Defendant fell belowatitai of care in
failing to timely diagnose Mrs. Plymale’s melanoma and that that failure redumedife
expectang. Dr. Singer points to two deviations from the standard of care: (1) failing tgmeeo
the need to timely biopsy a ntrealing lesion and to either perform such biopsy himself or refer
Mrs. Plymale to a qualified practitioner; and (2) failing to selodrative tissue to pathology upon
removing it from Mrs. Plymale’s foot during surgery.

Defendant points out that there are separate West Virginia requirements ficalmed
licenses, osteopathic medicine licenses, and podiatric medicine licEnsasareW. Va. Code §
30-3-10{d) andW. Va. Code § 3(3-10(b). As a medical doctor with a specialty in oncology,
Defendant argues thBr. Singer “lacks the knowledge of that which a similarly situated podiatrist
would employ in a same or similar cliniaatcumgance.” ECF No. 53 at 11IndeedDr. Singer
does not claim any expertise in podiatric surgery or podiatric techni§ees.g, Deposition of

Barry L. Singer M.D. (“Singer Deposition”), pp36:12—40:12 According to Defendant, Dr.
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Singer cannot offer expert opinion on the standard of care because (1) he laclsitianvitin
facts and data that a similarly situated podiatrist would have followed, (2) hiamiliar with the
practices and methodologies employed by podiatrists, and (3) he is unfamiliarethibdologies
for chronic wound management and podiatric surge@F No. 53 at 11.

While accurately portraying the scope of Dr. Singer’s expertise, Defendastatesrthe
scope of Dr. Singer’s testimony. Dr. Singer’'s testimony focuses not oentite course of
treatment offered by Defendant, but on general standards ofpugvertedlyrequired of all
practitionerswith respect to the diagnosis of cane@n area squarely within Dr. Singer’s
expertiseas an oncologist. According to Dr. Singer, presented with aheahing ulcer that
continued over the course of several montisstandard of care for any physiciangluding a
podiatrist,called for biopsy of the ulceration so that cancer could be incorporated integtiedg
physician’s diffeential diagnosisSee e.g Singer Deposition, pp. 41:482:9. Similarly, Dr.
Singer offers that it is “axiomatic” that tissue removed from a patient be sent tdogstihar
analysis, a rule thagainpurportedlyapplies regardless of the specialty of the practitidhieger
Deposition pp.120:4-121:19To the extent that there is a general standard of care regarding the
diagnosis of cancer, Dr. Singer is able to offer expert testimothye@pplicable standard of care.
Indeed, Defendant’s own deposition testimony explains that a podiatrist would looksattbe
criteria and physicatharacteristics as a medical doctor tagiiose a melanoma. Deposition of
Kirt Miller (“Miller Deposition”), pp. 12:6-13:5.

Furthermore, Plaintiff correctly points out that the MPLA does not requirstidyieg
expert to share the same area of specialization as a defendant. Thus wiyilegtexperts may

frequentlyshare the same specialty as a defendant, that commonality is not absaluiiebdrey

-9-



the MPLA. Dr. Simer’s lack of familiarity with podiatry and the specific techniques emplbye
Defendant goes to the weight of his testimony, and not its admissiAgitprdingly, Defendant’s
motion to exclude Dr. Singer’s testimony and Defendant’s motion for summdgynent are

denied.

B. Defendant’s Motions in Limine

Also pending before the Court are Defendant’s four Motionkimine variously seeking
exclusion of particular evidence and limitations on the scope of argument at@iaN&s. 63, 64,
65, and 66In addition to briefing each motion, the parties offered brief oral arguments ormeach

the November 3, 2014retrial conferencecach motion is discussed in turn below.

1. Motion in Limine to eslude elements of economic loss
Defendant moved to exclude @&lements of economic loss with the exception of the
funeral bills and out of pocket expense statement. ECF No. 63. The parties informed tret Court
the November 3, 2014, pretrial conference that they have reached an agreememgréigardi
amount of medial bills to be presented as economic losses. No economic losses beyond those
medical bills and funeral expenses will be presented. In light of #reeg agreement,
Defendant’s Mtion inLimine to exclude all elements of economic loss with the exceptitre

funeral bills and ot of pocket expense statementenied as moot.

2. Motion in Limine to exclude testimony concerning tissue submitted to pathology
Defendant moved to exclude reference, argument or criticism concerning tne tiss
submitted for pathology review. ECF No. 64. Upon request by the GouRpvember 3, 24,
Plaintiff identified specific portions of Dr. Singer’s testimony that wopldvide a basis for Dr.

Singer to offer an expert opinion regarding tissue sent or not sent to pathmamnafysis and
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would support a claim that tissue removal violated the standard of care in some way.

During toe resection surgery, Dr. Miller submitted g&fsue and bone specimens to
pathology for analysis. By his own testimony, he did not also senditlerated tissue removed
from Mrs. Plymale’s foot because it did not appedrito to be abnormal ulcerated tissue. Miller
Deposition, pp. 42:143:11. According to Dr. Miller, it is within the standard of care to only send
specimens ohbnormaltissue or further analysidd.

Plaintiff's expert, Dr. Singer, offered in his deposition that the disposalsofetissmoved
from a patient without sending a sample to pathology for analysis is a deviatiothi standard
of care applicable to all physiciar&nger Deposition, pp. 118:4121:19. Dr. Singer, however, is
not a surgeon and claims particularfamiliarity or experience with surgical methodologies and
practices. Singer Deposition, pp. 119:22-120:3.

Defendant argues for the exclusion of refereaogyment or criticism relating to the tissue
submitted (or not submitted) to pathology for analysis on the grounds that: (1) itsputedithat
Dr. Miller did send abnormal tissue to pathology for review; (2) Dr. Sisdestimony that it was
error nd to also submit the removed ulcerated tissue is an attempt to introduce a spoliat®n them
without sufficient support; and (3) Dr. Singer’s opinions on the issue are of no asltterclaims
no knowledge of the standard of care required of a similatlyateid podiatrist. Plaintiff
characterizes the motion as frivolous and lacking any good faith basis in laet,carfd requests
costs associated with responding.

While Dr. Singer is admittedly not a podiatric surgeon, he is a medical practitioner
gualified to offer expert testimony. The scope of his expertise necessarily timiscope of his

testimony, but as characterized, the offered testimony regarding the dtahdarre when tissue is
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removed from a patient is within the scope of his expeifiseSinger has not offered an opinion
narrowly applicable to podiatric surgeons; instead he asserts that “it's antasioifnyou remove
tissue from the body and you don’t know what it is you don’t discard it.” Singer Deposition, p.
120:18-120:20Dr. Singer’s expert opinion that there is a general, axiomatic standard applicabl
to all medical practitioners regarding removal of tissue is admissible; that he hensastif a
surgeon offering a more narrowly tailored standard goes to the weight e$tsdny and not its
admissibility. That said, the Court agrees that any such testimony mustieetehto Plaintiff's
claim that Dr. Miller’s failure to diagnose and treat Mrs. Plymale’simealing wound amouetl
to negligence as there does not appear emigdactual or legal basis for spoliation.

Finally, Plaintiff's request for costs associated with this motion is dellefendant has
raised legitimate challenges to the admission of expert testibyoBy. Singer. While the Court
ultimately agrees with Plaintiff regardinthe admissibility of such evidence, Defendant’s

arguments certainly cannot be characterized as frivolous or made in bad faith.

3. Motion in Limine to exclude reference to punitive damages

Defendant mov&to exclude and prohibit plaintiff from any argument, suggestion or
inference of a punitive damages recovery. ECF No. 65.

Under West Virginia law, punitive damages are only available “where thenadsnce
that a defendant acted with wanton, willful, or reckless conduct or crimidiffierence to civil
obligations affecting the rights of others to appear or where the legislaturdheazes.”Michael
on Behalf of Estate of Michael v. Sabad®2 W.Va. 585 (W.Va. 1994)nternal quotations
omitted)(citations omitted)

Defendant argues that there is no factual or legal suppontaioton, willful, or reckless
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conduct, and that Plaintiff's claim sounds only in medical negligence. Defendamaimsithat his
treatment of Mrs. Plymale was consistent with the standard of care applicsiphilarly situated
podiatrists. According to Defendant, his regular evaluations and eventuedlrefem observing a
sudden posbperative change to the ula@nformed tahe standard of podiatric care. He further
points out that the melanoma showed no characteristic discoloration or othesriedatitlicators,

a point confirmed by deposition testimony of Plaintiff's expert, Dr. Singer.

Plaintiff maintains that Defendant was not only negligent in failing to earlier asag¥rs.
Plymale’s melanoma, but that his treatment might further be charadeszwillful, wanton, or
reckless. In support of this assertion, Plaintiff offers that continuing toetre@thealing ulcer for
nearly a year in a patient with no history of foot ulcers or other indication of hesdunggiwithout
recognizing a nee@tule out cancer is willful, wanton, or reckless conduct. Plaintiff further points
to Dr. Miller’s failure to send the ulcerated tissue removed during su@eattology for analysis
as reckless conduct. According to Plaintiff's expert, Dr. Singemnidn@ appearance of the ulcer
on visual inspection would not be enough to rule out a possible cancer diaghssis
particularly so given the fact that it was r@alingover an extended period of tinaed Mrs.
Plymale had no other medical history explaining the development or persisteneevoiund.

Upon review, the Court agrees with Defendant that there does not appeautbdoent
factual or legal support for punitive damages. Plaintiff's own expert, Dr. Sirdjaitsato having
no criticism & Dr. Miller's podiatric care, and Plaintiff has not provided any suggestion of
additional evidence that wousdiggest anything more than negligence. Adicgly, Defendant’s

Motion in Limine to exclude punitive damages is granted.
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4. Motion in limine to exade videotaped statement by Mrs. Plymale

Finally, principally relying on Rule 27 of the Federal Rules of Civil Procedatsndant
moves to exclude what Defendartharacterizes as “the unilaterally conducted, unnoticed,
videotaped deposition” of Mrs. Plymale. ECF No. 66.

On June 20, 2013, the day this action was filed, Plaintiff's counskdterally saged a
videotapedstatementith Mrs. Plymale. Mrs. Plymale passed away shortly thereafter on July 24,
2013. Defendant was not afforded any notice ofriterviewand only received a transcript of the
interview through discovery on December 4, 20IRiring the briefstatementMrs. Plymale
addressethe following general topics:

(1) name, age, marital status, and address;

(2) potentiallyfiling a lawsuit for medical malpractice against Dr. Miller and the

general basis for that claim;

(3) current healthincluding level of pain, andrognosis; and

(4) activity level prior to diagnosis

Rule 27 provides a procedural mechanism through which a party can preserve testimony
prior to or coincident to initiating a suit. While compliance vhle 27may wellhave settled the
admissbility of the statementPlaintiff apparentlyfailed to make any attempt to follow the
prescribed petition and notice procedutastead Plaintiff argues that exclusion is not warranted
based on a failure to follow Rule Zlaintiff further offers that the videotaped statement by Mrs.
Plymale amounts to a “dag-the-life” video, demonstrating Mrs. Plymagecondition at the time.

Given that Plaintf did not make any attempt to conform to Rule 27, that rule certainly
cannot render the videotaped statement admisgttdéntiff has not cited any other evidentiary

rule that would render the statemadmnissible. As argudaly Defendant, because MrdyRale is

not available to be confronted at trail, her videotaped statement is not admissilerias
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statement. Fed. R. Evid. 613. Similarly, because Mrs. Plymale is not availddeonfronted at
trial and Defendant was afforded no opportunity to develop her statement throegdlodicross
examination, her videotaped statement is inadmissible hearsay. Fed. R. Evid. 801, 804.
Accordingly, without some legal basis for admission, Defendant’s Motidnmme to exclude

the videotaped statement is igied.

1. CONCLUSION

For the foregoing reasonBefendant’'sMotion to Exclude Expert Testimony of Barry
Singer, M.D., ECF No. 52, and Defendant’s Motion for Summary Judgment, ECF No. 54, are
DENIED, Defendant’s Motion in Limine to exclude elements of ecoedoss ECF No. 63js
DENIED as moot, Defendant’s Motion in Limine to exclude testimony on tissue submitted for
pathology review, ECF No. 64s DENIED, and Defendant’s Motianin Limine to exclude
punitive damages, ECF No. 6&nd to exclude the videotag testimony of Mrs. Plymale&CF
No. 66,areGRANTED.

The CourDIRECTS the Clerk to send a copy of this written Opinion and Order to counsel

of record and any unrepresented parties.

ENTER: November 7, 2014

ROBERT C. CHAMBERS, CHIEF JUDGE
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