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IN THE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
MIDLAND MEADOWS
SENIOR LIVING, LLC,,
Petitioner
V. CIVIL ACTION NO. 3:1326563

FIRST MERCURY INSURANCE COMPANY,
& ARCON GROUP, INC.,

Respondents.
MEMORANDUM OPINION AND ORDER

Pending before the Court is Motion to Dismiss of Respondent First Mercury
Insurance Company based upon Federal Abstentiom dhe Alternative, to Stay this Action
Pending Resolution of the Declaratory Judgment Action Pending in the Court of Comrasn Ple
for Dauphin County, Pennsylvania. ECF No. 9. Also pending is Motion to Dismiss of
Respondent First Mercury Insurance Company as to the Crossclaims of Respaoode@roup,
Inc. ECF No. 26. For the following reasons, the CBENIES, in part,andGRANTS, in part,
both motions.

l.
FACTUAL AND PROCEDURAL HISTORY

On June 3, 2013, Petitioner Midland Meadows Senior Living, LLC (hereinafter
Midland Meadows) filed an action against Respondent Afgaoup, Inc., among others, in the
Circuit Court of Cabell County, West Virginia, regarding the constructioa e&nior living
facility located in Ona, Cabell County, West Virgini&As Arcon Groupfailed to answer the

Complaint Midland Meadow filed fordefault judgment. The Circuit Court scheduled a hearing
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for September 26, 2013, but the matter was lewetinuedby Order entered on September 19,
2013, until October 30, 2013. On November 5, 2013, the Circuit Court granted default for

liability agairst Arcon Group.

Arcon Group, which is headquartered and has its principal place of business in
Hummelstown, Pennsylvanigs insured byFirst Mercury Insurance Company (hereinafter First
Mercury). First Mercury states it is an lllinois excess and surplus lines insorgoration with
its statutory home office in Southfield, Michigarkirst Mercuryassertst issued ArconGroup
commercial general liability polies through an insurance broker located in Glenside,
Pennsylvania First MercurystatesArcon Groupnever advised it of thanderlyinglawsuitin
West Virginia andit first learned of theaction on September 23, 2013, when it received
correspondence directly from Midland Meadow’s coundeitst Mercury asserts it spoke with
Bud Miller, Arcon Group’s president, the following day and Mr. Miller stated he did notfiatt
Mercury involved in the underlying actionAs a result, on September 26, 2013, First Mercury
filed for Declaratory ddgment against Arcon Group intagse courtin Dauphin County,
Pennsylvania, which is the county where Arcon Group is located and where the poliges we
issued. Pursuant to Pennsylvania law, First Mercury named Midland Meadows asnal nomi
party. Inthe ation, First Mercuryseeks aleclaation thatit has no duty to defend Arcon Group
and it has no obligation to indemniftyfor the claims made in the underlying action filed by

Midland Meadows.

Thereafteron October 24, 2013, Midland Meadows filed @ldsatory action in

this Court againsfFirst Mercuryand Arcon Groupasking for this Court to declarthat the



insurance policies issued by First Mercury cover the clamatand Meadows brought in state
court. In responsekirst Mercury filed thggendingmotion to dismiss or to stay this action the
grounds that it igdentical to the declaratory action pending Hennsylvania. Arcon Group
answeredthe Complaint and filedour crossclaims against First Mercuryln its crossclaims
Arcon Groupfirst asks for declaratory relief that First Mercury has a duty to defend itin th
underlying suit brought by Midland Meadows. Second, Arcon Group asserts a ctamad of
implied duty of good faith and fair dealing against First Mercury. ThirdpAGraip claims that
First Mercury violated West Virginia's Unfair Trade and Practices AFourth, Arcon Group
asserts a claimnder West Virginia lavior common law bad faith against First Mercury. First

Mercury filed a motion to dismiss these claims on dan@0, 2014.

On February 10, 2014, counsel for Arcon Group moved to withdiramv this
action The Court held a hearing on the motion on March 5, 2014. Mr. Miléethe corporate
representative of Arcon Grouattended the hearing. The Court granted the motion to withdraw
and stayed the case for 14 days to allow Arcon Group to obtain new counsel and fortodilmsel
a notice of appearance. To dateotice of appearance has not béksu, and Arcon Groughas
not responded to First Mercury’s motion to dismiss the ectl@ms. On March 26, 2014, this
Court entered an Order allowing the case to proceed and reiterated to Arcon Grdumthatay
participate through a licensed attorney.

1.
ABSTENTION

The Federal Declaratory Judgment Act provides in relevant part that, “[i]n afcase o
actual controversy within its jurisdiction, . any court of the United States, upon the filing of an

appropriate pleading, may declare the rights and other legabnslaif any interested party
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seeking such declaration, whether or not further relief is or could be sought.” 28 U.S.C, in 2201
part. As the Declaratory Judgment Actpsrmissiven nature, itbestows uponféderal courts
unique and substantial discretion in deciding whether to declare the rights otdifigsilton v.
Seven Falls Co., 515 U.S. 277, 286 (199%otingthe statutory language uses the word “may”).
When exercising suchdiscretion, a court should ordinarily address the issues raised in a
declaratory judgment when the relief sou¢hx “will serve a useful purpose in clarifying and
settling the legal relations in issuand (2) wha it will terminate and afford relief from the
uncertainty, insecurity, and controversy giving rise to thegeding.”Aetna Cas. & Sur. Co. v.
Quarles, 92 F.2d 321, 325 (4th Cil937). However, ourts should avoidissuing declaratory
judgments when the result would be “to try a controversy by piecemeal, optartigular issues
without settling the entireantroversy, or to interfere with an action which has already been

instituted.”1d.

In Nautilus Insurance Co. v. Winchester Homes, Inc., 15 F.3d 371 (4th Cir.1994),
the Fourth Circuit Court of Appealsirther identified four specific factordo guide acourt's
analysisvhen a parallel state court action is pending

() the strength of the state's interest in having the issues raised in the
federal declaratory action decided in the state courts; (ii) whether
the issues raised in the federal action can more efficiently be
resolved in the court in which the state action is pending; (iii)
whether permitting the federal action to go forward would result in
unnecessary “entanglement” between the federal and state court
systems, because of the presence of “appihg isses of fact or
law"[; and (iv)] whether the declaratory judgment action is being
used merely as a device for “procedural fencirtiiat is, “to
provide another forum in a race for res judicata” or “to achieve a
federal hearing in a case otherwige removable.”



15 F.3d at 376-77 (4th Cir.199@jitations omittell Guided by these principles, the Court finds

it should abstain.

First, the Court looks to the strength of the having the issues presented decided by
the Pennsylvaniatate court. In this regard, First Mercury argues that Pennsylvania, reit We

Virginia law, governs the policies at issue. Upon review, the Court agrees.

As this Court’s jurisdiction is based upon diversity, the Court must apply West
Virginia’s choiceof-law ruleto determine whether West Virginia or Pennsylvania law controls.
Klaxon Co. v. Sentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941). To determine what conflict rule
to apply, the Court first must characteritee claim being madeEnergy Corp. of Am. v.
Bituminous Cas. Corp., 543 F. Supp.2d 536, 542 (S.D. W. Va. 2008) (stating “[t]he first step in
any conflicts analysis is to characterize the type of issue involved intordetermine what West
Virginia conflict rule to apply.” (citation omitted)). In thtase, the declaratory judgment asks
the Court to determine whether the claims asserted in the underlying covil acticovered hiye
insurance policies. lhiberty Mutual Insurance Co. v. Triangle Industries, Inc., 390 S.E.2d 562
(W. Va. 1990), the W&t Virginia Supreme Court reiterated “that the interpretation of insurance
policy coverage, rather than liability, is treated as a contract qoesti purposes of conflicts
analysis.” 390 S.E.2d at 565 (citihge v. Saliga, 373 S.E.2d 345, 350 (1988))lhus, the Court

must focus its “analysis on the conflicts of law rule applicable to a comsa.”ld.

In Triangle Industries, the West Virginia Supreme Cousdlied upon Section 6 of

the Restatement (Second) of Conflict of Laws and concluded that:



In cases involving the interpretation of an insurance policy, made in
one state to be performed in another, the law of the state of the
formation of the contract shall govern, unless another state has a
more significant relationship to the transacted the parties, or

the law of the other state is contrary to the public policy of this. state

Syl. Pt Triangle Industries. The Court explained that the reason for this rule is that it promotes
“certainty, predictability and uniformity of result,’ as Wes ‘ease in the determination and
application of the law to be applied’ is essential to the interpretation of an insp@myewhen

the law B not otherwise chosen by the parties.” 390 S.E.2d at 567. The Court further stated that
it simply believedthat, absent specific provisions to the contrary, it is infinitely more maue

to permit one policy to cover the numerous contracts rather than to require both . . . [the insured]
and the insurance companies to negotiate individual policies basedeagh state kere an

insured risk is located[d. (footnote omitted).

Triangle Industries speaks precisely to the type of situation that exists in the present
case. Here, Arcon Group, a Pennsylvania compamag, issued commercial general liability
policies toinsure risks in numerous state3 he policies weraegotiated through a Pennsylvania
insurance broker, and the policies wdediveredin Pennsylvania The only connection between
West Virginia and the insurance policies at issue is the &beghat they cover the claims in the
underlying lawsuit. However, it isclear under Triangle Industries that this is an insufficient
reason to apply West Virginia law to the policiekstead, to promote the goals of certainty,
predictability, uniformity, and practicality, it is Pennsylvania, not West Viaglaw that controls
the contracts. Although West Virginia does have an interest in this mattemuhnefi@ds that,
for the foregoing reasons, Pennsylvania has a stronger interest. Thus, thien@etinis factor

weighs in favor of abstention.



Second, the Court must consider whether the issues raised in this action can more
efficiently be resolved in Pennsylvania. With respect to efficiemeyCourt recognizes that the
Penrsylvania actiorwas filed first and the Court sees no difficulty with the Pennsylvania court
ading efficiently in the matter. Moreover, as Pennsylvania law contf@sPennsylvania court
is well equipped to rule on the matters in a timely manr@though Midland Meadows argues
the Pennsylvania court does not have jurisdiction over it, it was named as a nomynial {heart
Pennsylvania action arahyjurisdictional issueaised by Midland Meadowshould beresolved
by the Pennsylvania court, not this Couithus,the Court finds that this factor also weighs in

favor of abstention.

Third, the Court must determine whether there will be an unnecessary
entanglement of the federal and state actions if the federal action proceedse déglaratory
action filed here is the same as thee in Pennsylvania, resolution of the isshgghis Court
necessarily will overlap with the Pennsylvaa@ion Thus, this factolurtherweighsin favor of

abstention.

Lastly, the Court must consider whether the parties have engaged in procedural
fencing. Although Midland Meadows suggests First Blay filed the declaratory action in
Pennsylvania as a means of forum shoppingCitvert finds this argument unpersuasive. First
Mercury reasonablyiled the Pennsylvania action withithree days of finding out about the
underlying action First Mercuryfiled the action in Pennsylvaniahere Arcon Group and the
insurance broker were located and the policies were isskadt Mercuryalsofiled the action

nearly a monthbefore Midland Meadows filed its action in this Court. Under these



circumstances, the Court finds First Mercury reasonably electee itsfdeclaratory judgmemt
Pennsylvaniaand its decision to do so does not establish that First Mercury engaged in improper

forum shopping. Therefore, the Court finds this factaiso weighs in faor of abstention.

Accordingly, goplying the fourfactors identified in Nautilus, the Court is
persuaded that the parties' dispghieuldbe resolved through the actipanding in Pennsylvania
However, as this Court is declining to proceed becausgehding stataction the Court finds
that a stay of tis federalaction, instead of dismissal, is the preferable coasi,assures this
action wll not be time barred if, for any reason, the Pennsylvania court is unable to résolve t
controversy. Therefore, the CoMENIESFirst Mercury’s Motion to Dismiss, bGRANT Sits

motion to stay pending resolution of the declaratory judgment pendPgmsylvania.

1.
Cross-Claims

First Mercury also filed a motion to dismiss the crolssms filed by Arcon Group.
Arcon Group has not responded to the motidtevertheless, in considering the motion, the Court
finds that Arcon Group’s first crogdaim seeksa declaration that First Mercury has a duty to
defend it in the underlying lawsuit brought by Midland Meadows. The Court finds this
crossclaim is merely the reverse of First Mercury’s request in the declarataygngmt filed in
Pennsylvania thdhe court find ithas no duty to defend. Thus,iis an integral component af
claim raised irthe Pennsylvania action, the Courtlwiot dismiss this crosslaim but hold it in

abeyance with the declaratory judgment filed in this Court.



Crossclaimslil and IV for violation of West Virginia Unfair Trade Practices Act
and common law bad faith, however, raise a differestie. Both of these crosslaims are
expressly brought under West Virginia lawdowever, as stated abgweeither First Mercur nor
Arcon Group are West Virginia companies, the policies were not issued here eah¥ivginia
law does not apply. Thus, any act of bad faith or unfair trade pracittastdarise under West
Virginia law, and the CourtGRANT S First Mercury’s motiorto dismisscrossclaims 11l and V.
See, eg., M & SPartnersv. Scottsdale Ins. Co., 227 Fed. Appx 286 (4th Cir. 2008) (affirming the
district court’s decision to apply Virginiaw to claim brought for a violation of the Unfair Trade
Practices Acaand ganting summary judgment for the insub&cause Virginia does not have an

analogous statuxe

In Count Il, Arcon Group alleges a breach of an implied duty of good faith and fair
dealing, but it does noexpresslyassert whethethe claim arises under West Virginia or
Pennsylvania law Given that Counts Il and IV are expressly filed under West Virdava it is
reasonable to conclude that Count Il also is brought under West Virginia lawe iStertainly
nothing in any othe crossclaims filed by Arcon Group to indicate that it intends Pennsylvania
law to apply. In addition, although Arcon Group was represented by counsel when FastyMe
filed its motion, Arcon Group never responded to the motion or otherwise objectéidst
Mercury’s characterization of the claims as being brought pursuant to Wegstid/law. Thus,
without any indication Arcon Group ever intended for this Court to apply Pennsylvania law

Count II, the CourGRANTS First Mercury’s motion to disres the count for the above reasons.

Moreover, if ArconGroup believes there was a breach of an implied duty of good faith
and fair dealing under Pennsylvania law, Arcon Group may seek to file its alaitime
Pennsylvania action.
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V.
CONCLUSION

Accordingly, for the foregoing reasons, the C&ieNI ES First Mercury’s motion
to dismiss the declaratory judgment action, GRRANTS its motion to stay. ECF No. 9. In
addition, the CourDENIES First Mercury’s motion to dismiss Count | of Arcon Group’s
crossclaims, butGRANTS First Mercury’s motion to dismiss Counts Il, Ill, and IV. The Court
furtherDIRECT Sthe parties to inform the Court as soon as the action in Pennsylvania is resolved
and,until that time, file reports with the Court as to the status of the Pennsylvéinia@t May 1
and November 1 of each yeaAs this matter is stayedje¢ CourtDIRECT Sthe Clerk taremove

it from theactive docket of the Court.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record

and any unrepresented parties.

ENTER: May 2, 2014

ROBERT C. CHAMBERS, CHIEF JUDGE
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