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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
ANDREW WILLIAMSON and
YOLANDA WILLIAMSON
Plaintiffs,
V. Case No.: 3:15-cv-07812
LIBERTY MUTUAL FIRE
INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION and ORDER

Pending before the Court are two retatemotions: PlaintiffsMotion for Order
Compelling Discovery, (ECF No. 21), and Detant’s Motion for Protective Order. (ECF
No 24). The motions arise from Plaintiffst$it set of requests for the production of
documents, to which Defendant has providdkkgedly insufficient responses. For the
reasons that follow, the COuUBRANTS, in part,andENIES, in part, Plaintiffs’Motion
to CompelandsRANTS Defendant’s request for entry of the Court’s starddprotective
order.

. Relevant Facts

Plaintiffs own a piece of rental propertgcated in Huntington, West Virginia.
(ECF No. 1-2 at 2). On December 8, 2QGkfendant, Liberty Mutual Fire Insurance
Company (“Liberty Mutual”), issued a fire smrance policy covering Plaintiffs’ rental
property. (d. at 3). On October 6, 2014, while theefinsurance policy was still in effect,

the rental property burned downd(). Plaintiffs promptly notified Liberty Mutual dhe
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loss and made a claim for the policy proceessof May 2015, when the complaint was
filed in the Circuit Court of Cabell Countyiberty Mutual had not paid the policy
proceeds to Plaintiffs. Plaintiffs assertufocounts against Liberty Mutual, including
breach of first-party insurance contractplations of West Virginia’s Unfair Trade
Practices Act, bad faith, and breach of Plaintifetisonable expectations. (ECP. 1-2).

On June 17, 2015, Liberty Mutual removidte complaint to this Court. (ECF No.
1). At the same time, Liberty Mutual filed aanswer to the complaint, admitting that it
had not paid the insurance policy proceeds to Rilésnbut indicating that its actions
were justified, because Plaintiffs’insurandaim was barred, excluded, or limited by the
terms, conditions, limitations, and exclus® of the policy. (ECF No. 4). Thereafter,
Plaintiffs served Liberty Mutual with requesfis the production of documents. Liberty
Mutual sought and was given an extension mfgito serve responses to the requests. The
responses were timely servpdrsuant to the extension; however, Plaintiffs fdlsome
of the answers to be insufficient. The pastraet and conferred, but could not resolve all
of their differences. Therefore, Plaintiffded a motion to compel, and Liberty Mutual
filed a motion for entry of the Qot's standard protective order.
1. Discussion

The parties have supplied memorandddressing the disputes, and have
organized their briefs to correspond to the specdquests at issue. Therefore, this Order
will follow that structure.

A. Request No. 1(claimsfile)

Plaintiffs requested Liberty Mutual’s filpertaining to Plainff's fire loss claim.
Liberty Mutual supplied the claims file, exgefor documents to which it claimed an

attorney work product protection, or attorneient privilege. However, at the time the
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response was served, Liberty Mutual faileccomtemporaneously provide a privilege log,
as required under Fed. R. Civ. P. 26(b)(5). Simeefiling of Plaintiffs’motion to compel,
Liberty Mutual has submitted a privilege log RPdaintiffs. Nevertheless, Plaintiffs argue
that the log was not timely filed; therefolgberty Mutual has waived its privilege to the
withheld or redacted documents. Plaffstifurther contend that Liberty Mutual has
waived its privilege by failing to tender the witald information to the Court fom
camera review. In light of the waiver, Plairfts ask the Court to order Liberty Mutual to
produce the remaining documents.

“When a party provides an inadequateuwnrtimely privilege log, the Court may
choose between four remedies: (1) give theypantother chance to submit a more detailed
log; (2) deem the inadequate log a waiver & privilege; (3) inspect in camera all of the
withheld documents; and (4) inspect in came sample of the withheld documents.”
Nationwide Mut. Fire Ins. Co. v. Kelt, Inc., 2015 WL 1470971, at *9 (M.D. Fla. Mar. 31,
2015) (citingNLRB v. Jackson Hospital Corp., 257 F.R.D. 302,307 (D.D.C. 200.9n this
case, Plaintiffs urge the Court to findathLiberty Mutual has fdeited its claim of
privilege as to all of the documents identified the untimely privilege log. Certainly, that
sanction has been used in this circte Mezu v. Morgan State Univ., 269 F.R.D. 565,
577 (D.Md. 2010) (“Absent consent of the adversetypar a Court order, a privilege log
(or other communication of sufficient informatidor the parties to be able to determine
whether the privilege applies) must accomparwritten response to a Rule 34 document
production request, and a failure to do so may titunte a forfeiture of any claims of
privilege.”). However, waiver of the privilege isoh automatic.See Smith v. James C.
Hormel Sch. of Va. Inst. of Autism, No. 3:08cv00030, 2010 WL 3702528, at *4 (W.D. Va.

Sept. 14, 2010). “Given the sanctity of thécahey-client privilege and the seriousness of
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privilege waiver, courts generally find waivenly in cases involving unjustified delay,
inexcusable conduct and bad faithd’ at *5 (collecting cases¥ee also Westfield Ins. Co.

v. Carpenter Reclamation, Inc., 301 F.R.D. 235, 247-48 (S.D.W.Va. 2014) (recogngzi
same).

Noting that Liberty Mutual’s privilegdog was not supplied contemporaneously
with its answers to document requestss ourt must consider whether the “extreme
sanction of waiver” is appropriate in this caSee Westfield Ins. Co., 301 F.R.D. at 248.
As noted above, federal courts have typically fowvedver appropriate where unjustified
delay, inexcusable conduct, or bad faith are predenat 247. Although Liberty Mutual
should have known that its privilege log was du¢hat time its responses were filed, the
undersigned finds that the current circumstancesndb justify application of the
harshest remedy. Accordingly, Plaintiffs’ mi@an to compel the privileged and protected
documents ISDENIED. With respect to Plaintiffs’ caention that the privilege was
waived due to Liberty Mutual’s failure submit the documents to the Court foicamera
review, the motion to compel is also dedi The Court does not routinely review
documents that are withheld as privilegedpootected. If certain documents identified
on the privilege log appearot to be privileged or protected, the Court may reviaem
upon a party’s request. However, tliates not appear to be the case here.

B. Request No. 2 (underwriting file)

Plaintiffs requested a copy of the undenwrg file. Liberty Mutual objected to the
request, but indicated that it would produdte file upon entry of a protective order.
Nonetheless, Liberty Mutual didot make an effort at thatme to supply a proposed
protective order. After Plaintiffs filed theotion to compel, Liberty Mutual apparently

produced a redacted copy of the completelemvriting file and a proposed protective
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order. However, Plaintiffs argue that LibgMutual’s dilatory respnse should act as a
waiver of any privilege or protection attachingthe file.

For the reasons set forth above, the Gadeclines to find that Liberty Mutual
waived a privilege or protection available itounder the Rules of Civil Procedure and
DENIES the motion to compel production of timthheld information. In addition, the
Court has entered concurrently with this Ordiee District’s approved protective order,
which shall apply to all documentsarked confidential by any party.

C. Request No. 5 (claims manuals)

Plaintiffs asked for “all claims manuals, [pgy manuals, policy statements or other
documents regarding the processing of claiforsthe last five (5) years including any
changes or alterations of those manuakstements or documents.” Liberty Mutual
objected to producing any manuals and documentseiothan those which apply to a
first party fire claim in West Virginia in place o@Qctober 6, 2014.” Despite recognizing
the relevance of some of the requested documeittsrty Mutual did not produce a copy
of the non-objectionable manuals, allegedly becausgrotective order was in place.
Now that a protective order is in place, Liberty tdal is ORDERED to produce the
claims manuals, policy manuals, policy statemewntspther documents regarding the
processing of first-party fire loss claims in ¥tevirginia, which were in effect during the
years of 2013, 2014, and 2015. When consiugthe proportionality factors set forth in
Fed. R. Civ. P. 26(b)(1), the burden of producitajras manuals and policy documents
that were not in effect at or near theng of Plaintiffs loss clearly outweighs their
anticipated usefulness.

D. Request Nos. 6 and 14 (educational materials)

Plaintiffs requested “all manuals, educai# materials, and written instructions
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used for the training of Defendant’s agemtsd adjusters or other personnel who were
involved in the processing of Plaintiffs’ poli and claims,” as well as any documentation
demonstrating training provided to said agentsuatgrs, or other involved personnel.
Liberty Mutual objected on the ground thakethequest was overly broad inasmuch as it
was not limited to West Virginizlaims, or fire claims, or first-party claims. Ri&ffs
agreed to limit the request to first-partaichs, but Liberty Mutual contended that, even
with that limitation, the request was too broad.

Having performed a proportionality analysis, thed@dORDERS Liberty Mutual
to produce any educational and training maksrused by or with the agents, adjusters,
or other personnel who were involved in proces$tiegntiffs’fire loss claim, to the extent
the materials discuss or govern the processingstf-party claims in West Virginia for
real property damage or destruction, regasdlef the cause of the damage or destruction.
Liberty Mutual shall also provide documenitat of training provided to the agents,
adjusters, or other personnel who were involvegrnacessing Plaintiffs’ fire loss claim,
to the extent the materials discuss or govern ttoegssing of first-party claims in West
Virginia for real property damage or destructioagardless of the cause of the damage or
destruction.

E. Request Nos. 8 and 12 (financial information)

Plaintiffs seek production of Liberty Mual’s financial statements and profit and
loss statements for the years of 2009 thito@@ 14, and income tax returns for the years
of 2010 through 2014. Liberty Mutual objectsgamg that it should only have to produce
information regarding 2014, as its financialgooon at the time of the loss is the only

relevant issue.



This Court has previously held that apitiff must “make a prima facie claim for
punitive damages before being entitleddiscovery of a defendant's financial records.
make a prima facie claim for punitive damage a plaintiff must produce some factual
evidence in support of her claifrRobinson v. Quicken LoansInc., No. CIV.A. 3:12-0981,
2013 WL 1704839, at *4 (S.D.W.Va. Api9, 2013). Surviving a motion for summary
judgment, or filing a motion to compeliat includes sufficient supporting evidence.(
affidavits, documentary evidence) to demomséra viable claim for punitive damages”
are two avenues by which Plaintiffs manake such a showing in this casd. at n. 3.
Given that the litigation is still in its earktages, Plaintiffs have not made a sufficient
factual showing to justify an order compallj Liberty Mutual to produce its financial
records. Accordingly, Plaintiffs’motion to compelDENIED as premature.

F. Request No. 13 (sales/informational/promotional material)

Plaintiffs request sales, promotional,caimformational materials generated in the
past five years concerning Liberty Mutuafise insurance poligs. Although Liberty
Mutual claims that these materials are irreletlyahe undersigned finds that this type of
information is relevant to Platiffs’ claims that Liberty Mitual did not act in good faith
and violated representations made to PlaintAtsPlaintiffs point out, they renewed their
policy on an annual basis, thus making tyears after inception of the policy equally
relevant. Moreover, Liberty Mutual does nadsart that production of these materials
would be unduly burdensome and certainlpydes no support for such an argument.
Accordingly, Liberty Mutual iSORDERED to produce to Plaintiffs sales, promotional,
and informational materials pertinent to finsurance sold by Liberty Mutual in the State
of West Virginia during the years 201through 2014. Materials generated or first

circulated after Plaintiffs’ loss are notlegant; therefore, Liberty Mutual need not
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produce information for 2015.

G. Request Nos. 16 and 17 (insurance department and bad faith
complaints)

Plaintiffs want copies of all complaintddd against Liberty Mutual with any state
insurance department over the past ten yeegsyell as a list odiny bad faith complaints
filed against Liberty Mutual during the samime frame. Liberty Mutual argues that the
requests are too broad. The undersyjnagrees with Liberty Mutual. From a
proportionality standpoint, a request for insuradepartment complaints filed in states
other than West Virginia about matters othi@an first-party claims related to real
property losses is simply too broad-baseddostitute discovery focused on the claims
and defenses in this case. Plaintiffs arguat tihey need this information to demonstrate
the “customary business practices” of LibeMutual. If Liberty Mutual indeed has a
business practice of wrongfully delaying ormgng claims related to real property losses,
then evidence of such a business practice khbe clear from complaints filed with West
Virginia’s insurance department. On thehet hand, with respect to the request for
information regarding “bad faith” lawsuits, provitj a list of similar suits should not be
particularly onerous, and the resulting infoation should be more informative than
generic insurance department complaihTherefore, Liberty Mutual iI©ORDERED to
supply Plaintiffs with a list o#ll first-party bad faith lawsus filed against it during the
past ten (10) years, which involve an allegatioatthiberty Mutual wrongfully delayed or

denied payment on a claim for damage or destrudnaeal property. In addition, Liberty

1The Court notes that Liberty Mutual does not arfpuedensomeness in its response to the motion to
compel and does not offer any support for suchr@ument. Nonetheless, requesting copies of insuranc
department complaints filed over a ten-year pewxidtth all fifty state insurace departments regardiagy
issue is burdensome on its face.
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Mutual shall produce copies of all complaintsdilduring the past ten (10) years with the
West Virginia insurance department involving anegdtion that Liberty Mutual
wrongfully denied or delayed payment onsfiparty claim for damage or destruction to
real property. Plaintiffs are granted leaver&sassert their motion to compel additional
responsive information pertinent to thesguests should the information produced by
Liberty Mutual provide a factual basis justifyindaoader search.

H. Request No. 18 (personnel evaluations)

Plaintiffs requested “all personnel evalumtisummaries by individual, by unit, by
office, by region for all entitieeaving jurisdiction over the claim of the Plairgif Liberty
Mutual objected on the basis that it didtnonderstand the request, and the request
appeared to be overly broad, seeking informatiooudlall employees working in the
same office or region as themployees that were directly or indirectly respdesifor
processing Plaintiffs’claim. After a meet and &®n Plaintiffs limited the request to those
employees actually involved in processin@iBtiffs’ claim. Accordingly, Liberty Mutual
is ORDERED to produce personnel evaluations paieed during the years of 2010-2015
pertaining to those employees involvedprocessing/ handling Plaintiffs’ claim.

. Request No. 19 (audit information)

Plaintiffs initially sought audit informatiofor allemployees in the same office and
region as the employees who were involvettandling Plaintiffs’ claim. After a meet and
confer, the parties seem to have agreed oneslimitations. Therefore, Liberty Mutual is
ORDERED to provide the requested informatiopicable to the employees that were
actually involved in handling Plaintiffs’ claim, atirectly supervised an employee who

handled the claim.



J. Request No. 20 (percentage of fire claims honored)

Liberty Mutual objects to Plaintiffs’ demmal that it produce “all copies of all
reports, memorandums [sic], emails, compuyteint-outs or any other documents that
reflect the percentage of claims honored’llyerty Mutual where the claims involved a
fire loss. Liberty Mutual argues that the rexgtiis too broad. Once again, the undersigned
finds the request too broad, and under th@portionality analysis, to be overly
burdensome on its face. Such a request would reguilberty Mutual to conduct a
massive search of its electronic informattiwithout any showing that the information
would lead to admissible evidence. Thtare, to begin, Liberty Mutual @RDERED to
produce any report or memorandum or similar docutm@ncompilation showing the
percentage of all fire loss claims involvirgal property located in West Virginia, or
covered by a policy generated in West Virginia, ttlasulted in payment by Liberty
Mutual. If the information provides a facal basis for the collection of additional
information responsive to this request, Plaintiffay re-assert their motion to compel.

K. Request Nos. 21and 22 (catch-all requests)

Plaintiff offers no particular basis fahese requests, whigdeem duplicative and
cumulative of other requests. ThereforeaiRtiffs’ motion to compel more complete
answers to these request®DIENIED.

I11.  Conclusion

In summary, Plaintiffs’ motion to compel GRANTED, to the extent Liberty
Mutual is ordered to produce the additionddcuments as set forth above, and is
DENIED as stated. Liberty Mutual shall produthe supplemental documents within
twenty (20) days of the date of this Order. Lilbgy Mutual's motion for entry of the

Court’s standard protective order@GRANTED, and the protective order may be used
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when producing the supplemental documents.
The Clerk is directed to provide a copy of this @rdo counsel of record.

ENTERED: December 9, 2015

Cheryl A\Eifert
Unjted States Magistrate Judge

-~
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