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IN THEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HENRY TIMBERLAKE DUNCAN,

Plaintiff,

V. Case No. 3:16-cv-11100

ADMINISTRATOR CRAWFORD;
ADMINISTRATOR KING,;

CORRECTIONAL OFFICER DAMERON;
CORRECTIONAL OFFICER JUSTIN JONES;
CORRECTIONAL OFFICER JAROD MARTIN;
SERGEANT BRIAN STEPHENS;

CORRECTIONAL OFFICER REBA PAYTON;
CORRECTIONAL OFFICER STANLEY JARVIS; and
CORRECTIONAL OFFICE RONALD WILLIAM SON,

Defendants.

ORDER

Pending are four discovery-related motidibesd by Plaintiff. (ECF Nos. 120, 121,
122, 128). The motions are considered in thatext of the history and posture of this
case. This case was filed on November2i®16. Discovery commenced on April 14, 2017.
Plaintiff amended the complaint several tisneesulting in defendants that are at
different stages in the litigation, as Mas two amended scheduling orders.

The lastamended scheduling order, didttarch 5, 2018, was entered immediately
after a discovery status conference. At the confeeethe undersigned reviewed, in detail,
with Plaintiff and counsel for the defendantse nature and extent of discovery that
remained to be completed. The unders@ngtressed the importance of finishing

discovery promptly, in part because ofthe afjghe case, and in pabecause Defendants
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Crawford, King, Dameron, Jones, Martiand Stephens had a Motion for Summary
Judgment pending, which was filed in acconda with deadlines coained in an earlier
scheduling order entered on AugulO, 2017. (ECF No. 49).

At the conference, Plaintiff indicated that a fewhos prior discovery requests
remained unanswered, but he confirmed thatigdenot anticipate the need to serve any
additional written discovery in order teespond to the pending Motion for Summary
Judgment. The Court and parties discussan®iff's outstanding discovery requests.
Defense counsel was instructed to work witlaintiff to provide the information, and he
was instructed to file a motion to compel if Higl not get the materialthat he felt he was
entitled to receive. Based upoime parties’representatioremyd considering that Plaintiff
had already served the defendawtth two sets of written @gicovery and a set of requests
for admission, the Court set a deadline of ABri2018 for the filing of motions to compel
and a deadline of May 11, 2018 for the close otadvery.

Notwithstanding his statements at tBtatus conference, on March 23, 2018,
Plaintiff served the defendants with a third seindérrogatories, a second set of requests
for admission, and a set of requests for the pddn of documents. (ECF Nos. 107, 108,
109). Defendants filed responses to these estgion April 23, 2018. (ECF No. 113). On
May 10, 2018, one day before the expiratiordsicovery and well after the deadline for
filing motions to compel, Plaintiff filed ttee discovery motions. Ten days after the
discovery deadline, and nearly one month afetions to compel weréue, Plaintiff filed
his fourth discovery motion.

With this history in mind, the CouRDERS as follows:

1 Plaintiff's Motion to Compel Deferatht Jarvis to Answer Interrogatories is

DENIED. (ECF No. 120). Plaintiff originally moved to coralpsupplemental answers to
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Interrogatory Nos. 3, 15, 21, 22, 23, 37, 88, 60, 63, and 66. After receiving the motion
to compel, Jarvis voluntarily filed supplemehtasponses to all interrogatories, except
Interrogatory Nos. 15 and 21. Plaintiff agremdaccept Jarvis's supplemental responses
with the following exceptions. Plaintiff mmes to compel a more complete answer to
Interrogatory Nos. 15 and 22.

In Interrogatory No. 15, Plaintiff asked Jarvissiate the number of inmate fights
reported between June 15, 2015 and Jun@@%6 in the lockdown units at the Western
Regional Jail, as documented in incident reporasvis originally responded that he did
not have personal knowledge of the number and adidhave control or custody of the
doumentation. He subsequently added tha&tihil and Jail Authority did not maintain
records of inmate fights in such a manneattthe information requested by Plaintiff was
readily available. Jarvis explained that tamguce the information requested by Plaintiff,
Jarvis would have to search through each amery inmate file from that time period to
look for responsive documents and then compiledhia requested by Plaintiff.

Plaintiff now seeks production of all ient reports involving the lockdown units
that were prepared between June 2015 and June 8016at he can review the reports
for evidence of inmate fights. Plaintiff's regst is denied for several reasons. First, as
Jarvis has already stated, as a correctiofffades, he does not have care, custody, or
control of the Jail's incident reports. Theredphe is neither obligated, nor authorized, to
produce them. Second, Jarvis lacks pers@&naivledge sufficient to answer the question;
no discovery rule requires Jarvis to conduct reslkeand compile data for Plaintiff. Third,
Plaintiffs original request was an interradgay, not a request for the production of
documents. Therefore, his request for an order aahmg the production of documents

is inapposite.



In Interrogatory No. 22, Plaintiff asked ris’s opinion about whether there were
enough officers present at the June 15, 28ltércation—before the arrival of Sergeant
Stephens—for the officers “to have had the optiif they chose to do so, to attempt to
break up the fight using physical force bgt®ining both inmates?” (ECF No. 120 at 2).
Jarvis originally objected on the groundsspfeculation and conjecture, but provided an
answer. He later supplemented the respongecbntinued to object to the phraseology
of the question. Plaintiff now moves to com@arvis to answer a rephrased question.
Jarvis has already answered the interrogatmyosed; therefore, Plaintiffs motion to
compel a more complete response to Interrogatory22ds denied.

The undersigned notes that Plaintiff furthhrequests in this same motion that the
Court issue an order compelling Defenda@tawford, King, Dameron, Jones, Martin,
and Stephens to produce certain items Pidinéquested at the March 5, 2018 status
conference, which include an incident report inuwodyan inmate-on-inmate assault that
occurred on B pod, involving two inmates unrelat@dthe instant action; materials
pertaining to an alleged assault on Dundamat occurred more than a year after the
incident forming the basis of the complainérein; tower logs from B, C, and F pods;
incident reports discussing a power outageJame 15, 2016; and a “missing” x-ray from
his medical file. Plaintiff's mton to compel these items BENIED. At the hearing on
March 5, 2018, Plaintiff was instructed to fdemotion to compel if the said items were
not promptly provided (assuming they existed andena Defendants’ possession), and
was given a deadline &pril 6, 2018 to file that motion. Hdailed to file the motion
until May 10, 2018. Accordingly, his motion isitimely. Furthermore, given Defendants’
Motion for Summary Judgment, which hasdm pending since January 2018, allowing

Plaintiff to continue discovery well after theadine would be prejudicial to Defendants
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Crawford, King, Dameron, Jones, Martin, and Stephen

2. Plaintiff's Motion to Extend Discovgrand Plaintiff's Motion to increase the
number of interrogatories to 54, as theypfpto Defendants Crawford, King, Dameron,
Jones, Martin, and Stephens, &ENIED. (ECF Nos. 121, 122). On March 5, 2018, after
having almost an entire year to develop tase, Plaintiff advised the Court that he had
essentially completed discovery and did reotticipate serving additional discovery
requests, even against the newly-joinededdants (Jarvis, Wiliamson and Payton).
While it is true that Plaintiff complaineaf Defendants’ failure to provide certain
materials—in particular, medical records; receond a second attack in 2017 or 2018; and
an incident report of an unrelated inmate-mmate assault in B pod—Plaintiff was told
to file a motion to compel if he did notceive satisfactory responses promptly. He was
given a deadline of April 6, 2018 in which fite a motion to compel, with an explanation
that the case needed to move toward resotutihe record shows that Defendants served
Plaintiff with supplemental information on Meh 6, 2018. Instead of filing a motion to
compel, Plaintiff served a third set oftarrogatories, a second set of requests for
admissions, and a set of requests for thedpiction of documents on March 23, 2018.
Not surprisingly, Defendants objected tecetkxcessive number of interrogatories when
they responded on April 23, 2018. Now Plafihseeks to extend discovery and increase
the number of interrogatories. Plaintiff hasdm given ample opportunity to discover his
case; in fact, he was permitted to condd®covery even after Defendants Crawford,
King, Dameron, Jones, Martin, and Stephémsl filed a motion for summary judgment
based on deadlines in an earlier schedulirdeor To allow Plaintiff additional discovery
against those defendants at this point wioli¢ prejudicial to said defendants.

As to Defendants Jarvis, Payton, aldlliamson, the undersigned holds the
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Motions INABEYANCE. Defendant Jarvis appeared in this case on MarcR@38 and
has a motion to dismiss pending; Defentd&iilliamson appeared July 3, 2018; and
Defendant Payton appeared on July 26, 2088these three defendants are new to the
case, the issue of discovery will be addresaéter any preliminary dispositive motions
have been resolved.

3. Plaintiffs Motion to Compel Fuhter Discovery and Further Answers is
DENIED, in part, and held ilIABEYANCE, in part. (ECF No. 128). First, Plaintiffs
requests for the tower logs from B, C, and F pond eeports of an electrical outage are
denied. Those documents are not relevanemithat Defendanthave admitted that
Durst and Newsome were not supposed to beadd their cell at the time Plaintiff was
released for hygiene. Whether they capped theldoar, or the door malfunctioned due
to an electrical outage, is not material at thisei

The remainder of Plaintiffs motion seeks an ordeym the Court compelling
Defendants to provide different or additiorsalswers in response to various requests for
admission. Requests for Admission are goverhgdred. R. Civ. P. 36. According to the
Rule, a party may serve on another partwratten request to admit the truth of any
relevant matter. If the answers provided argufficient, the requesting party “may move
to determine the sufficiency of an answermbjection. Unless the court finds an objection
justified, it must order that an answer be serv@d.finding that an answer does not
comply with this rule, the court may order esththat the matter is admitted or that an
amended answer be served. The court maferdas final decision until a pretrial
conference or a specified time before tri®é Fed. R. Civ. P. 36(a)(6).

Nine individualsare named as defendants in this civil action. Altplo Plaintiff

has tended to treat the defendants as one/pidney are not a single party. Consequently,
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what Defendant Crawford may know and maydide to admit could be vastly different
from what Defendant Payton may know anddide to admit. For that reason, requests
for admission must be adds®ed to a specific party.

Plaintiff contends that the defendantsldd to comply with Local Rule of Civil
Procedure 36.1(a). Local Rule 36.1(a) requttesparty answering requests for admission
to precede “each answer, statement or objeéuath “the request for admission to which
it responds.ld. In order for the Court to determimvehether the answers, statements, or
objections made by each defendant to Pl#fistiequests for admission are sufficient, the
defendants shall file with th@€lerk a copy of their responsesRequest Nos. 7, 10, 11, 12,
28, 29, 30, 32, 35, 39, 43, 44, 48, 51, 62,72,74, 75, 88, 89, 91, 92, 93, and 98, along
with any response in opposition Rdaintiffs motion to compel, withirfourteen (14)
days of the date of this Order. Defendantsafiluse the proper format in responding to
the requests for admission as set forththe Local Rule. To the extent any defendant
failed to serve responses compliant with LAR.. P. 36.1(a), a set of compliant responses
shall be served on Plaintiff withifiourteen (14) days. The Court will rule on the
sufficiency of the responses when filed.

The Clerk is directed to provide a copytdfis Order to Plaintiff and counsel of
record.

ENTERED: July 27,2018

Chepgl A\Eifert /
ited Sté{es Magi{trate Judge
. /""/




