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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

MR. STEVE JONES,
Plaintiff,
V. CIVIL ACTION NO. 5:11-cv-00530

F.C.l. BECKLEY MED. STAFF
EMPLOYEES, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Plaintiffiso se Complain{fDocument 2) filed on August 8,
2011, and brought on the grounds, inter alia, that that#f was injured aftebeing struck by a
battery powered golf cartiriven by Bureau of Byon (BOP) nurses. Bytanding Order
(Document 4) entered on August 8, 2011, thisoactivas referred to the Honorable R. Clarke
VanDervort, United States Magistiealudge, for submission to ti@®urt of proposed findings of
fact and recommendation for disposition, pursuant to 28 U§636. On March 13, 2014, the
Magistrate Judge submittedPaoposed Findings and RecommendaiiBfR&R) (Document 69),
wherein it is recommended that this Court gthetDefendants’ motion artismiss the Plaintiff's
complaint for failure to state a claim. Objecis to the Magistrataudge’s PF&R were due by

March 30, 2014, and the Plaintiff timely filed l@jections(Document 65) on March 29, 2014.
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l. FACTUAL AND PROCEDURAL HISTORY

Magistrate Judge VanDervort's PF&R sets fortlgreat detail the pcedural and factual
history surrounding the Plaiff's claims. The Court now ineporates by reference those facts
and procedural history. In ond® provide context for the rulg herein, the Court provides the
following summary.

A. First Motion to Dismiss (Bivens Claims)

The Plaintiff’'s August 8, 201Complaint(Document 2) alleges that on August 25, 2009,
while at the Federal Corrections Institute in BegkWV (FCI Beckley), Nurses Lilly, Rose, and
White struck the Plaintiff with a battery operatgalf cart that they werdriving, causing him
injury.’ There is a dispute as to the scope of thiesitm between the Plaintiff and golf cart, with
the Plaintiff claiming he was violently thrown to the ground, and the nurses stating that his left arm
was the only part of his body impacted, and tietid not fall down. Regardless, the Plaintiff
was later seen at the prison’s medical facilityevehhe complained of pain in his left arm and
subsequently underwent an x-ray which did not reveal a fractiBeeDpcument 12-1 at 67.)

His complaint was brought pursuant to thel&mwl Torts Claim Act (FTCA) 28 U.S.C. 88
1346(b) and 267kt seq.and for alleged violations of his constitutional and civil rights pursuant
to Bivens v. Six Unknown Federal Ageotd-ederal Bureau of Narcotic403 U.S. 388, 91 S.Ct.
1999, 24 L.Ed.2d 619 (1971).SéeDocument 2.) He named tifi@lowing as Defendants: (1)
FCI Beckley Medical Employees; (2) Mr. WhitRegistered Nurse; (3) Mrs. Lilly, Health
Information Technician; and (4) Mrs. Rose, X-RBgchnician, and allegdbat they acted with

negligence and deliberate indifference when theyckthim with the golf cart and failed to stop

1 Apparently, the FCI Beckley nurses were responding to a medical emergency in anotheoftbdiprison,
and were traveling to that location when their cart struclethimtiff. They did not stop to render aid or determine if
the Plaintiff was injured.
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and provide medical treatment for any injuriesd. &t 2, 4-5.) The Plaintiff also claimed that
prison staff refused an MRI to detana the extent of his injuries. Id( at 6.)

On April 25, 2012 the United States of America filetlation to Dismiss Defendants
Conley White, Janeen Rose, and Frandlg and Substitute the United Statd3ocument 16),
and accompanyinylemorandum in Suppo(Document 17). The next day, the United States
also filed aviotion to Dismiss Medical Negligen€G#aims for Failure to State a Claifocument
18) and accompanyingemorandum in Suppo(Document 19). On May 8, 2012, FCI Beckley
Medical Staff Employees as well asfBredants Lilly, Rose and White filedMotion to Dismiss,
or in the Alternative,Motion for Summary JudgmerfDocument 23), and accompanying
Memorandum in Suppotbocument 24¥. The Plaintiff filed hisRespons¢Document 26) to the
United States’ motion on May 21, 2012, and filed ResponséDocument 33) to FCI Beckley
Medical Staff Employees and Defendants LiRgse and White’s motion on June 11, 2012. FCI
Beckley Medical Staff Employees and Dedants’ Lilly, Rose and White filed &eply
(Document 35) on June 15, 2012.

On January 11, 2013, Magistrate Judge VanDervort submittdeH8iR (Document 43)
wherein he recommended that t@isurt grant the United Statewotion to dismiss the individual
defendants and substitute the United States, tratdnited States’ motion to dismiss the medical
negligence claims for failure to state a claim, eafdr this matter back to the magistrate judge for
further proceedings regarding Plaintiffs FTCA claimSeé Document 43 at 32-33.) On

February 11, 2013, this Court issueditsmorandum Opinion and Ordé@ocument 47) whereby

2 The Court notes that FCI Beckley Medical Staffpfoyees as well as Defendants Lilly, Rose and White
filed theirFirst Amended Motion to Dismiss, or in the Alternative, Motion for Summary Jud@beument 28) and
accompanyinglemorandum in Suppo(Document 29) on May 31, 2012.
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it adopted the Magistrate Judg&@BE&R and referred the matter backthe Magistrate Judge for
further proceedings regarding the FTCA cl&im.
B. Second Motion to Dismiss (FTCA Claim)

On October 31, 2013, the Unitecatts of America filed #Motion to DismisgDocument
61), and accompanyingemorandum in Suppo(Document 62) regarding the remaining FTCA
claim. On January 6, 2@, the Plaintiff filed hilRespons¢Document 66), and the United States
filed its Reply(Document 67) on January 8, 2014. The Uhisates argues thtte Plaintiff's
injury is nothing more thade minimis and, thus, his claim should be dismissed. (Document 62
at 5-6.) It argues thd{a] contusion, the typeof injury Plaintiff sufiered in this case, has
consistently been held to qualify asl@ minimisinjury in this districtand throughout the Fourth
Circuit.” (ld. at 6-7) (citations omitted.) It also argues that in the Fourth Circuit, more severe
injuries than that sustained by thaiRtiff here have been held to de minimis and even taking
into consideration the complaints of pain in hiskydces and left side, the Plaintiff has still failed
to state a claim. Id. at 7-8.)

The Plaintiff responds théis injuries are, indeedubstantial and more thale minimis
He cites several cases (which the United Statescitksd) in an attempt to better frame the facts
and circumstances of the accident and subsequent thjocument 66 at 1-3.) He also
challenges several assertions made by the @iStates, including (1) that he was not knocked
down by the collision (he claims he was “knockedhe ground, having tcatch himself with one

hand”) and (2) that he was not escorted to metigahembers of the prison staff (he states he was

3 By Memorandum Opinion and Ordébocument 60) dated October 15, 2013, this Court, construing the
Plaintiff's Objections and Traverseocument 48) as a motion for recwesation, overruled the Plaintiff's
Objections(Document 46) to the PF&R and reaffirmed its February 11, 2013 memorandum opinion and order.

4 The Plaintiff also attaches his personal affidavit to his respordeeD¢cument 66 at 6-7.)
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“escorted by another inmate to the medical departmentd) af 3-4.) Finally, he demands
production of the video surveillance tape and sttitasif the BOP canngiroduce it, then “this
Court must take as true the Plaintiff's clailmscause it is likely that the video evidence was
destroyed to prevent his claifiem being successful.” Id. at 4.)

The United States replies thtite Plaintiff's medical recoslclearly indicate that his
injuries werede minimis and any claims of back, neckcashoulder pain “@re not supported by
the examination findings of full range of motiah the lumbar and cervical spine with equal
strength in bilateral extremities@ good sensation in all of his tamsd left foot.” (Document 67
at 1-2.) It argues that thdaintiff wants the Court to find his injuries more tlttnminimishased
on “[the Plaintiff's] subjective interpretation of hisedical records,” and that such a result is not
supported by the law. Id. at 3.) With regard to the allegj@ideotape of the incident, the United
States maintains that it does not exist, and that a claim for “spoliation of the evidence is
unfounded.” [d.)

On March 13, 2014, the Magistrate Judgbrsitted his PF&R, wherein he recommends
that this Court grant the Defendants’ motiordiemiss and remove this matter from the Court’'s
docket. (Document 69 at 14.) The Plaintiff submittdgjections(Document 72) to the PF&R

on April 4, 2014.

. STANDARD OF REVIEW
This Court “shall make a de novo determinatibthose portions of the report or specified
proposed findings or recommendets to which objection is made.28 U.S.C. § 636(b)(1)(C).
However, the Court is not requir¢o review, under a de novo anyeother standard, the factual or
legal conclusions of the magigiegudge as to those portions of the findings or recommendation to
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which no objections are addressetihomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conduct a de novo review whenrgy panakes general and conclusory objections
that do not direct the Court to a specifizoe in the magistrate's proposed findings and
recommendations.”Orpiano v. Johnsan687 F.2d 44, 47 (4th Cir. 1982). When reviewing
portions of the PF&R de novo, the Court will consider the factReé&tioner is actingro se and

his pleadings will be accorded liberal constructidastelle v. Gamble429 U.S. 97, 106 (1976);

Loe v. Armistead582 F.2d 1291, 1295 (4th Cir. 1978).

[11.  APPLICABLE LAW(S)
A. Motion to Dismiss

To survive a motion to dismiss, “a comipamust contain suffient factual matter,
accepted as true, ‘to state a claim toeffefihat is plausible on its face.”Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotingell Atlantic Corp v. TwombJy550 U.S. 544, 570 (2007)). In
other words, this “plausibility standard requires a plaintiff to demonstrate more than ‘a sheer
possibility that a defendant has acted unlawfullyFPrancis v. Giacomelli588 F.3d 186, 193 (4th
Cir. 2009) (quotingTwombly,550 U.S. at 570). In the complaira plaintiff must “articulate
facts, when accepted as true, that ‘show’ that thie{iff has stated a claientitling him to relief.”
(Id.) (quotingTwombly 550 U.S. at 557).

In reviewing a motion to dismiss, the Cbumust “accept as true all of the factual
allegations contained in the complair&fikson v. Pardus551 U.S. 89, 93 (2007), and “draw[ ]
all reasonable factual inferences fronoge facts in the plaintiff's favor."Edwards v. City of

Goldsborg 178 F.3d 231, 244 (4th Cir.1999). Howewre Court need not “accept as true



unwarranted inferences, unreasonabteclusions, or arguments.’E. ShoreMkts., v. J.D.
Assocs. Ltd. P’shi213 F.3d 175, 180 (4th Cir. 2000). “Detening whether a complaint states
[on its face] a plausible claim faelief [which can survive a matn to dismiss] will . . . be a
context-specific task that requires the reviegvoourt to draw on itsugdicial experience and
common sense.”lgbal, 556 U.S. at 679.

B. Motion for Summary Judgment

The well-established standard for consitleraof a motion for summary judgment is that
summary judgment should be granted if theord, including the pleangs and other filings,
discovery material, depositions, and affidavits, “shows that there is no genuine dispute as to any
material fact and the movantdstitled to judgment as a mattedafv.” Fed. R. Civ. P. 56(a)—(c);
see also Hunt v. Cromarti&26 U.S. 541, 549 (1999elotex Corp. v. Catretd77 U.S. 317, 322
(1986); Anderson v. Liberty Lobby, Inc4d77 U.S. 242, 247 (1986l oschar v. Appalachian
Power Co, 739 F.3d 163, 169 (4th Cir. 2014). A "mateff@tt’ is a fact thatould affect the
outcome of the case. Anderson 477 U.S. at 248,News & Observer Publ’g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010A “genuine issue” concerning
a material fact exists when the evidence is sufftdi@allow a reasonable jury to return a verdict in
the nonmoving party’s favor.FDIC v. Cashion720 F.3d 169, 180 (4th Cir. 2013).

The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitletb judgment as a matter of law. Fed. R. Civ. P. 5&alptex Corp.
477 U.S. at 322-23. When determining whether samjudgment is apppriate, a court must
view all of the factual adence, and any reasonabiéerences to be drawtherefrom, in the light

most favorable to the nonmoving partydoschar 739 F.3d at 169. However, the nonmoving



party must satisfy its burden of showing a genuine factual dispute by offering more than “[m]ere
speculation” or a “scintilla of edence” in support of its positionAnderson 477 U.S. at 252;

JKC Holding Co. v. Wash. Sports Ventures,,|864 F.3d 459, 465 (4th Cir. 2001). If disputes
over a material fact exist that “can be resdonly by a finder of fact because they may
reasonably be resolved in favor of eitparty,” summary judgmens inappropriate. Anderson

477 U.S. at 250. On the other hand, if the nonmoparty “fails to make showing sufficient to
establish the existence of an elarhessential to that party’s case,” then summary judgment should
be granted because “a complete failure of pomwfcerning an essential element . . . necessarily

renders all other facts immaterial.Celotex 477 U.S. at 322—-23.

IV. DISCUSSION
A. Magistrate Judge’s PF&R

The Magistrate Judge found that the Defertidamotion to dismiss should be granted
because the Defendant’s injuries deeminimis and, thus, do not trigger the FTCA’s waiver of
sovereign immunity. (Document 69 at 12, 14.) e Magistrate Judge based this determination
on the factual record, specifically the Plaintiffs medical and treatment records in light of the
well-known case law surroundj FTCA claims andle minimisinjuries. The PF&R first found
that the Plaintiff’'s immediate injy was “a contusion, or bruise, s forearm,” and that this was
clearly ade minimignjury. (d. at 13.) Regarding the pand suffering damages alleged by the
Plaintiff, the Magistrate Judge found them todeeminimisas they are physat pain alone and,
thus, not more thade minimis (Id.) (citing Calderson v. Foster2007 WL 1010383, *8 (S.D.

W.Va. March 30, 2007) (Johnston, J.)). Finallyftnend that the Plaintiff's (assumed) claim for



aggravation of a prior disc cotidin is insufficient because all of the uncontested medical records
reveal that the Plaintiff “had a full range ofotion in his L Spine and all extremities, equal
strength in his bilateral extremities, and good sensation to light toudt.”at(13-14.) (citation
omitted.)

B. Plaintiff's Objections

The Plaintiff filed a two-page objection okpril 4, 2014. He assextthat his injuries
“cannot be said to be de minimis,” and even if theydareninimis “there has not been a proper
examination of the Plaintiff by any medical pmmsel besides biased BOP staff.” (Document 72
at1.) The Plaintiff reincorporates “by refereriis Response in Opposition filed with th[e] Court
on January 6, 2014 and allege[s] that his injuries are not de minimid.’at (.) He stresses that
there has been no examination by an orthopsaiitor or a neurologist, nor any MRI.Id(at 2.)

He claims that the “record has not beenel@ped in substance so as to come te aninimis
conclusion,” and that “proper care has not been giveid’) (He also seeks to renew his motion
for appointment of counsel an@mand for a jury trial. Id.)

As a threshold matter, the Court need rutduct a de novo review when Plaintiff “makes
general and conclusory objections that do not ditecCourt to a specific error in the magistrate's
proposed findings and recommendation€tpiano, 687 F.2d at 47. Here, the Plaintiff presents
several conclusory argumentsatnjections to the Magistrate JudgPF&R, most notably that his
injuries are more thatle minimis He challenges that determinatiode-minimis- yet offers no
specific counter argument except that the BOP tredtreeords are biased, and that BOP staff has
refused access to adequate medical treatmena@ess to an MRI for diagnosis. The same is

true for his “incorporatedResponse in Oppositiofbocument 66), filed on January 6, 2014.



There, the Plaintiff claimed tlrecord was not developed enoughdetermining the extent of his
injuries, and that his constant use of medicatiembined with pain on the left side of his body,
from his neck to left foot, is more thae minimis (Document 66 at 1-2.) He also avers that
even if his back injury was eexisting, “a high velocity smash from a medical cart would have
exacerbated the condition.”ld( at 2.)

The Court finds that the Plaiffts objections are conclusorynd lacking in merit. First,
the Plaintiff’'s claim for lack of adequate dieal treatment, or a delay in receiving medical
treatment, has been previously ruled on in the context of the Court’s Bat@randum Opinion
and Order(Document 60) adopting the Matjiate Judge’s January 11, 2RB&R (Document
43) that found said clai(s) to be barred due to lack of exhaustioeeDocument 60 at 36-37.)

In light of that ruling, it is disingenuous for tRéaintiff to now rely on the nonexistence of an MRI
to support a finding that his injury was more tidgnminimis’

Second, as the Court’s previous memorandum opinion and order made clear, the Plaintiff
was treated by multiple medical professionals, tieigig on the day of the accident and continuing
until at least March 2011, when he svaansferred from FCI Beckley.S¢éeDocument 60 at
10-13.) Even a cursory review tlie medical records divulgeahthe Plaintiff consistently
enjoyed a full range of motion in his L-spine &l as equal strength in his extremities and good
sensation to touch. SéeDocument 23-1 at 5-67.) Thesediwal records also reveal that the
Plaintiff suffered from “subjective pains,” and ttihe has a [history] of chronic lower back pain
that is subjective” and further, “[h]is symphg are out of proportion to hid (sic) findings and

XRays in regards to his lower back.d.(at 35, 58.)

5 A review of the pertinent medical records reveahlt on October 22, 2010 the Plaintiff underwent a
musculoskeletal and neurological exam with Dr. Roger Edwards, DO. (See Docurieat 23-23.) That exam
returned results consistent with the Plaintiffievious overall treatmentcord —normal. 14.)
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The only injury that the recorsupports is a contusion to tRaintiff's left arm, and an
X-ray revealed that neithernior his back was broken. (Docun@3-1 at 67.) In the end, the
Plaintiff can only rely on mere speculation to gag his contention that the accident led to more
thande minimisinjuries. However, fatal to this contem is the record before the Court which
clearly indicates that the Plaintéf'injuries were nothing more that minimis. He has not
pointed the Court to anything, avihis objections, to alter thinding. Thus, the Plaintiff's
objections should b& VERRULED.

The Court has additionally considered whettoegrant a certifiate of appealabilitySee
28 U.S.C§ 2253(c). A certificate will not be granted unless thefa mubstantial showing of the
denial of a constitutional righit. 1d. § 2253(c)(2). The standard is satisfied only upon a showing
that reasonable jurists would find that any assessaighe constitutional @ims by this Court is
debatable or wrong and that any dispositivecpdural ruling is likewise debatabléMiller-El v.
Cockrell 537 U.S. 322, 336-38 (2003tack v. McDaniel529 U.S. 473, 484 (200(ose v. Lee
252 F.3d 676, 683-84 (4th Cir. 2001). The Court bodes that the governing standard is not

satisfied in this instance. Accordingly, the CADENIES a certificate of appealability.

CONCLUSION

Wherefore, based on the findings herein, the Court does h&®&DER that the
Magistrate Judge’s Proposed Findings and Rexendation (Document 69) dismissing Plaintiff's
Complaint(Document 2) b& DOPTED, that the Plaintiff's Objections to the PF&R (Document

72) beOVERRULED, and that the Plaintiff's complaint itd SMI1SSED WITH PREJUDICE.
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Further, the Cout©RDERS that the Plaintiff's renewed Matn for Appointment of Counsel and
Motion for a Jury Trial, containeat the end of his objections, BENIED.

Additionally, the Court haseviewed the Petitioner®lotion to Alter or Amend Judgment
Pursuant to FRCVP 59(éPocument 73) filed on April 21, 2014, and her€liy DERS that it be
DENIED ASMOOT.

The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party.

ENTER: June 30, 2014

Dowe O Bengen

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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