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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
ALFRED GRAY,
Petitioner,
V. CIVIL ACTION NO. 5:13-cv-00471
MARVIN C. PLUMLEY, Warden

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Magistrate Judgedposed Findings and Recommendation
(PF&R) (Document 45) and tHeetitioner’'s Objectionghereto (Document 52). The Court has
additionally reviewed the Pé&bner’s initial filing, titled Motion for the Production of
Transcripts/Document@ocument 1)Petition (Document 6), andmended PetitiodDocument
8), theRespondent’'s Answé€bDocument 14), th&kespondent’'d/iotion to Dismiss Petition as
Untimely Filed (Document 15), and memorandum in support thereof (Document 16), the
Petitioner'sRespons¢€Document 21), thRespondent’Reply(Document 22), and the documents
attached as exhibits and produdsdcourt order. For the reasosisted herein, the Court finds

that the PF&R should be adopted.

l. PROCEDURAL HISTORY AND FACTUAL BACKGROUND
A. Procedural History
By Standing Orde{Document 3) entered on Januafy, 2013, this action was referred to
the Honorable R. Clarke VanDervort, United Staflegjistrate Judge, for submission to this Court

of proposed findings of fact and recommendation for disposition, pursuant to 28 § &36.
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The Respondent filed a motion to dismiss thitipa as untimely on September 9, 2013, asserting
that it was filed well beyond the applicableeogear statute of limitons. The Petitioner
responded that “the limitations period should d&guitably tolled for attorney errors from
Mid-March 2007 until February 25, 2009, erh Petitioner filed his secomto sestate habeas
petition, and thestatutorilytolled until on or about December 14, 2012,” when that petition was
resolved. (Pet.’s Resp. at 2-3.) Qm@ 18, 2014, the Magistrate Judge issuedDater
(Document 26) outlining the factual and procedusalies presented and finding it necessary to
hold an evidentiary hearing wittespect to the allegations aftorney misconduct relevant to
tolling of the statute of limitations. He alsadered that counsel b@ointed to represent the
Petitioner at the hearing and in further prodegsl (Order, Document 27.) The Magistrate
Judge approved the appointment of Attornegiiel Whitt from the Criminal Justice Act panel
on June 20, 2014. (CJA Approval, Document 33.) The hearing was held on August 14, 2014.
On August 19, 2014, the Magistrate Judge submitteBr@osed Findings and
RecommendationDocument 45), wherein it is recommended that this Court grant the
Respondent’s motion to dismiss the petitioruamely. Objections to the Magistrate Judge
Proposed Findings and Recommendati®re due by September 5, 2014. The Petitioner filed a
motion to extend time to object to permit reviewdotuments related to haflegations of attorney
misconduct which were obtained from the OffmieDisciplinary Counsel after the PF&R was
filed. (Mot., Document 46.) The Court extendthe deadline to $ember 12, 2014. (Order,
Document 48.) The Petitioner’'s attorney filed additional motion for an extension due to an
illness, and the Court again extended the deadline to September 22, 2014. (Order, Document 51.)

The Petitioner timely filed hi®bjections(Document 52) on that date.



B. Factual Background

The Magistrate Judge set forth the factulgations and evidence in great detail. The
Petitioner generally does ndispute the Magistrate Judge’s rettta of the factswith the notable
exception that he claims that new evidence supgweviously unsubstantiated claims regarding
his communications with his state habeas coun3die Court now incorporates the Magistrate
Judge’s factual findings by referenceHowever, to provide context for the ruling herein, the
Court provides the following summary.

The Petitioner was indicted for one cowftmurder and one count of committing the
felony of murder by presentment of a fireaom January 14, 2003. He was convicted of both
counts on August 29, 2003. He filed a direggpeal, which the West Virginia Supreme Court
denied on July 6, 2005. His conviction becamalfninety days later, on October 5, 2005, and
the one-year statute of limitations fiederal habeas relief beganrto on that date. Eighty-six
(86) days of that time ran before he filed first state habeas petition on December 30, 2005.
That petition tolledthe statute of limitation until Nowveber 11, 2006—four months after the
Circuit Court of Raleigh County denied histiien on July 11, 2006, with no appeal filed. On
August 17, 2007, the statute of limitations expired.

However, the Petitioner had retained counsedpproximately March 2006 to represent
him in the state habeas proceedings. Mr. Grvayg first represented by Douglas Reynolds of
Reynolds and Associates, butethepresentation enden late March 2006s a result of a

disagreement regarding Mr. Reynolds’s fee ilatien to his réatively low expectations for

1 Where the newly provided materials provide additionakmétion or conflict with the Magistrate Judge’s findings,
they will be incorporated into the Court’s recitation of the facts.
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succes$. The Magistrate Judge noted that Mr. Reynolds testified that he “never discussed
Federalhabeasproceedings with Petitioner,” (PF&R a&fl), but the letterproduced after the
hearing indicate otherwise. In response to a l&ten the Petitioner refencing the need to lay
proper groundwork in the statewts for his anticipated feddraabeas petition, Mr. Reynolds
wrote: “you are not eligile to file a Federal Habeas Corpw#il you have exhssted all of your
state remedies including a getn for relief in the Circuitin which you were convicted.”
(3/28/2006 Letter, Reynolds ®ray, Document 52-1 at 18.)

Kit Thornton, also of Reynolds and Associategeed to representPetitioner sometime
in the summer of 2006. His representation contirwdd he left the firm in January of 2008.
Mr. Thornton filed a “Memorandum in SupportAmended Petition for a Writ of Habeas Corpus
Ad Subjiciendum” on behalf ahe Petitioner on January 7, 2008(PF&R at 4.) The Petitioner
claimed that Mr. Thornton told him a petitiondiaeen filed in mid-Maie, 2007. The Magistrate
Judge found that there was “noidance to support petitioner’s self-serving claim.” (PF&R at
19.) The new materials include a letter friin Thornton, dated June 14, 2007, apologizing for
the time it had taken to complete the filings aradisg that he “never intended to give you a firm
date as to when the habeas would be dete@.” (6/14/2007 Letter, Thornton to Gray,
Document 52-1 at 43—-44.) He promised to keep®fay updated on the press, but declined to

give an estimate as to when the document would be completdd. (

2 The newly filed letters provide support and detail toMagjistrate Judge’s findings based on the hearirgee (

Letters, Document 52-1 at 13-16.)

3 Mr. Gray's state habeas petition was pending at the time he was represented by Mr. Reynolds. It was denied in
July, 2006, around the time Mr. Thornton’s representation began.

4 The newly provided documents include a letter to Mr. Gray from a paralegal at Reynolds and Asstmiateing

a “Habeas Petition” filed on January 4, 2009, and indicating that W. Harrison White would be takintpeov
Petitioner's case and would file an amended petition. (1/29/2008 Letter, Elliott to Gray, Document 52-1 at 10)
(presumably mis-dated and actually sent January 29, 2009.)
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The Magistrate Judge additionally expressed skepticism regarding the Petitioner’s
testimony that he continliatried to contact Mr Thornton and the firm. (PF&R at 23, note 8.)
The new materials reveal that the Petitioner vm@gularly to express his displeasure with the
delay and urge that his petiti be filed promptly. (Documerb2-1, at 21-36.) Some letters
reference attempts to contact the office. Thoughetiers display a sense of urgency, they do not
connect that urgency to the need to file a neve $tabeas petition in time to stop the clock before
the statute of limitations for a federal habeggirex. As the Magistrate Judge found, however,
he did inform both Mr. Reynoldand Mr. Thornton that he interdido file a federal habeas
petition, and both told him his stgietition needed to be filed firgpparently whout considering
the statute of limitations.

Mr. Thornton left Reynolds and Associatmn after filing the “Memorandum in Support
of Amended Petition for a Writ of HabeasBos Ad Subjiciendum” on January 7, 2008. W.
Harrison White took over the Petiner’s case, and filed amlditional “Memorandum in Support
of Amended Petition for a Writ of Habeas gos Ad Subijiciendum” on June 11, 2008. On
October 15, 2008, the Petitioneleli a pro se Petition for Writ of Mandamus with the West
Virginia Supreme Court of Appeals, which wa@esnied on February 22009. On that date, he
filed a second petition for writ of habeas cormuith the Circuit Court of Raleigh County, which
was denied on August 19, 2011. His appeal af trenial was denied on November 16, 2012.

This federal habeas petition was filed on January 10, 2013.

I. STANDARD OF REVIEW
This Court “shall make a de novo determinatibthose portions of the report or specified
proposed findings or recommendets to which objection is made.28 U.S.C. § 636(b)(1)(C).
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However, the Court is not requar¢o review, under a de novo arnyeother standard, the factual or
legal conclusions of the magigiegudge as to those portions of the findings or recommendation to
which no objections are addresse@ihomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conduct a de novo review whenrgy panakes general and conclusory objections
that do not direct the Court to a specifizoe in the magistrate's proposed findings and
recommendations.” Orpiano v. Johnson687 F.2d 44, 47 (4th Cir982). When reviewing
portions of the PF&R de novo, the Court willnsider the fact tha®laintiff is actingpro se and

his pleadings will be accorded liberal constructidastelle v. Gamble429 U.S. 97, 106 (1976);

Loe v. Armistead582 F.2d 1291, 1295 (4th Cir.1978).

1.  DISCUSSION

A. Consideration of Newly Introduced Materials

As an initial matter, the Counotes that the Respondent olgelcto any consideration of
newly introduced materials, asserting that th&tiBeer should have obtained the materials from
the Office of Disciplinary Counsgdrior to the evidentiary hearingefore the Magistrate Judge.
Pursuant to 28 U.S.C. 8§ 636(b)(1)(@istrict courts “may...receivieirther evidence” after receipt
of a Magistrate Judge’s PF&R. The Fourth Girdas held that “the question of whether to
consider such evidence rests within soeind discretion of theistrict court.” Doe v. Chap306
F.3d 170, 183, note 9 (4th Cir. 2002) aff'd, 54®B.U614, (2004). In a case providing some
guidance as to the limits of thdiscretion, the Fourth Circuit held that a district court abused its

discretion by refusing to consider documentsvahe to exhaustion acidministrative remedies

5 The Petitioner’s objections were submitted by counsel, and he was represented during the evidentiary hearing.
However, his prior pleadings were prepaped se.
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that were in the possession ofhptrties, but introduced to theurt only after a PF&R had been
filed. Wojcicki v. Aiken Technical Cqal360 F. App'x 484, 488 (4th Cir. 2010) (unpublished).

On July 2, 2014, the Magistrate Judge diret&sither counsel for Petitioner or counsel for
Respondent [to] take necessaryi@t to obtain” the documents from the Office of Disciplinary
Counsel. (Order, Document 35)either party obtained the docants prior to the hearing.
The documents provided to the Petitioner mnefaced with a letter dated August 19, 2014, five
days after the August 14, 2014 hegr That letter notes &t Mr. Reynolds informed the
Petitioner that his file had besent to the Office of Disciplinar@ounsel, then forwarded to him,
while, in fact, the Office of Disciplinary Counseldcheeturned the clienilé to Mr. Reynolds in
2009. (8/19/2014 Letter, Rhodes to Gray, Docun®hfl at 1-2.) Thudyoth parties to the
present action appear to have been somewhabmjilan failing to obtain the documents prior to
the hearing, or to seek additial time to do so. Mr. Reynoldsfaulty memory provided an
additional barrier to the prgmh production of these documentsThe Office of Disciplinary
Counsel mailed the file after the hearing dat;aidentally on the date the PF&R was submitted,
indicating that the Petitioner ahs attorney did not have the documents in time to introduce them
to the Magistrate Judge. Theoed, the Court finds considerati of the new materials to be
appropriate.

B. Equitable Tolling of thé&tatute of Limitations

The Magistrate Judge found thiae Petitioner’s federal hahe petition was untimely and
that equitable tolling was unavailable. He recedrhe standard that@itable tolling may apply
if a petitioner (1) has been pursuing his righligently and (2) some draordinary circumstance

stood in his way and prevented untimely filindgde found that any misconduct or errors on the



part of Mr. Gray’s attorneys jor to the August 2007 exaition of the statute of limitations did not
rise to the level of afextraordinary circumstance’ prevemyi his timely filing. Therefore, he

found that it was unnecessary to determine whetiee Petitioner diligently pursued his rights.
Nonetheless, he included a footnote finding MatGray did not doe (PF&R at 24.)

The Petitioner objected on the basis of thewly obtained documents that supported
certain testimony from the Petitianihat the Magistrate Judge hadwed with skepticism. He
argues that the documents corroborate his testimayhb had told his attoeys that he wanted
to preserve his right to file a federal habeapas petition and that he both called and wrote his
attorneys repeatedly over time.” (Obj. at 2.) fHeher argues that ¢hattorneys did not bother
to look into the statute of limitations for a feddnabeas case and didtreven check whether he
had a pending petition in state court. Thus, “théus¢ of limitations to tis case was allowed to
expire while Mr. Thornton floundered around witts @fforts at amending a state court habeas
petition that had been disssed months earlier.” Id. at 3.)

The Supreme Court of the United States heddl shpetitioner may bentitled to equitable
tolling if he can show “(1) tat he has been pursuing his rigldiligently, and (2) that some
extraordinary circumstance stood in his way” and prevented timely filindplland v. Floridg
560 U.S. 631, 649 (2010) (inteal quotation marks omitted.) Like the present cék#land
involved allegations that an attorney’s nwieduct and violation ofprofessional standards
constituted extraordinary circumstances. The attornéipitand

failed to file Holland's federal petition on time despite Holland's
many letters that repeatedly empizad the importance of his doing
so[;]... did not do the research necessary to find out the proper filing
date, despite Holland's letters that went so far as to identify the
applicable legal rules[;]... failed to inform Holland in a timely

manner about the crucial fact that the Florida Supreme Court had
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decided his case, again despitiolland's many pleas for that

information[;]...[a]nd failed to commmicate with his client over a

period of years, despite various pleas from Holland that Collins

respond to his letters.
Id. at 652. Mr. Holland also attempted to hdvie appointed counsekplaced and/or to
communicate with the court pro se, but the statatarefused to considéris letters or motions
because he was represented by countilat 637. The Court indicatdhat simply failing to
file the petition on time or beg ignorant of the statute of litations “might suggest simple
negligence” rather than the type of miscoridhat gives rise tequitable tolling. Id. at 652.

The Fourth Circuit instructs that “any invocatiof equity to relieve the strict application
of a statute of limitations must be guarded arfcequent,” restricted to “those rare instances
where-due to circumstances external to theyjgaown conduct-it woal be unconscionable to
enforce the limitation period against thertgaand gross injustice would result.Harris v.
Hutchinson 209 F.3d 325, 330 (4th Cir. 2000). Aftdolland was decided, the Fourth Circuit
summed up its holding as follows:

While attorney misconduct must b@re egregious than a “garden
variety claim of excusable neglect” to be considered an
extraordinary circumstance, the requirement might be met by a
showing of an extraordinary faie by the attorney to provide
reasonably competent legal workctmmmunicate with his client, to
implement his client's reasonabtequests, to keep his clients

informed of key developments in their cases, or to never abandon a
client.

United States v. OriakhB94 F. App'x 976, 977 (4th Cir. 2010) (unpublished). In that case, the
court held that the Petitionerdv&doggedly pursued a transcriptdfn his attorney, but had “failed
to show that he diligently pursued his § 2255 motiohd:

The Court has carefully reviewed the ngwitroduced documents, as well as the PF&R

and the Petitioner’s objections. Although the docutsiendicate that the Beoner did diligently
9



pursue his state habeas reliebtgh frequent contact with hig@atneys, they do not demonstrate
diligent pursuit of federal relief. Nor do thelyeat any of the key factsupporting the Magistrate
Judge’s findings. Indeed, the letters offeport to his determination that counsel did not
mislead the Petitioner to beliewestate habeas petition wagd on his behalf in March 2007.
Mr. Gray'’s letters to Mr. Thoroh are undated, but all express disrat the petition had not yet
been filed, as opposed to referencing a filed @ending petition. Mr. Thornton wrote Mr. Gray a
letter in June 2007 that cleariydicated that the petition had nbéen filed. Thus, Mr. Gray
should have known well before his federal wiatof limitations ran ougust 17, 2007, that no
state habeas had been filed after dismissal of his pwvious state habeas claim in July of 2006.

The Petitioner had informed Mr. Reynolds ddd Thornton that he wanted to file a
federal habeas petition. He keptfiaquent contact with them witlespect to histate petition.
They apparently did not understagither the status of his state petition and the proper procedures
for pursuing that relief or the deral habeas statute of limitationdvir. Thornton appears to have
been lax in communicating withéhPetitioner. However, the att@y conduct heres indicative
of no more than simple error or negligence. Hulland, the petitioner repeatedly attempted to
learn the status of his case but could not because his counsel would not communicate with him, and
the courts would not review pee filings by a represented partyr. Holland knew the relevant
law, but was unable to pursue his interests ksae could not obtain information about his own
case from his attorney.

Here, by contrast, the Petitioner may not havevkn that his right tdile a federal habeas
was trickling away while his attorneys failed fite his state habeagetition because of bad

information from his attorneys, but he couldve gained all the necessary information.
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Crucially, he knew, or at least had been inforntieat, his state habeas had not been filed until after
August 17, 2007, when the statute of limitatiorgieed. Unlike Mr. Holland, he had the option
of proceeding pro se or with different counsélis counsel may not have protected his interests,
but they did not impede his own ability to doesccept as a result of splaced trust that they
would not make errors or overlook deadlines. Therefore, as the Magistrate Judge found, “the
facts and circumstances of Petitioner’s case dsungport a finding of ‘egregious’ misconduct by
counsel which would warrant equla tolling.” (PF&R at 22.)

Because the Petitioner did not diligently pursigright to file a federal habeas petition
and any misconduct by his counsel dot rise to the level of daxtraordinary circumstance,’ he
is not entitled to equitable tolling of the statwif limitations. Therefore, the Magistrate Judge’s
PF&R recommending that this Cawgrant the Respondent’'s motioém dismiss the petition as

untimely must be adopted, and the Petiéir's objections must be overruled.

CONCLUSION

WHEREFORE, following careful ansideration, the Court here®RDERS that the
Magistrate Judge’Broposed Findings and Recommendaiibocument 45) bADOPTED and
that thePetitioner's Objections to Proposed Findings and Recommendgiimsument 52) be
OVERRULED. Furthermore, the CouPRDERS that theRespondent'sMotion to Dismiss
Petition as Untimely File@Document 15) b6 RANTED, and that the PetitionerRetition titled
Motion for the Production of Transcripts/Docume(cument 1)Petition (Document 6), and
Amended PetitiofDocument 8) b&ISMISSED, and that this matter 8T RICKEN from the
docket of this Court.
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Should the Petitioner choose topapl the judgment of thi€ourt to the United States
Court of Appeals for th€ourth Circuit, he iIADVISED that he must file a notice of appeal with
the Clerk of this Court within 60 days aftéme date of the entry of the judgment order
accompanying this Memorandum Opinion and Ord&he Court has considered whether to grant
a certificate of appealability.See28 U.S.C§ 2253(c). A certificate Wlinot be granted unless
there is“a substantial showing of therdal of a constitutional right. Id. § 2253(c)(2). The
standard is satisfied only upon a showing thaso@able jurists would finghat any assessment of

the constitutional claims by th{Sourt is debatable or wrong atttht any dispositive procedural

ruling is likewise debatable._ Miller-El WCockrell, 537 U.S. 322, 336-38 (2003); Slack v.
McDaniel, 529 U.S. 473, 484 (2000); Rose eel 252 F.3d 676, 683-84 (4th Cir. 2001). The
Court concludes that the governiatandard is not satisfied inishinstance. Accordingly, the
Court DENIES a certificate of appealability. The tR®ner may, however, request a circuit
judge of the United States Court of Appealstf@ Fourth Circuit tassue the agificate.

The CourtDIRECT S the Clerk to send a certified copytbfs Order tdMagistrate Judge

VanDervort, to counsel of recorand to any unrepresented party.

ENTER: September 26, 2014

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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