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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
MECHEL BLUESTONE, INC., and
MECHEL MINING OAO,
Plaintiffs,
V. CIVIL ACTION NO. 5:13-cv-33881
WEIR INTERNATIONAL, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tiefendant’s Motion to Dismig3aintiffs’ Amended Complaint
(Document 21), attached exhibftsndMemorandum of Law in Support of Defendant’s Motion to
Dismiss Plaintiffs’ Amended Complaifibocument 22), th@laintiffs’ Answering Memorandum
in Opposition to Defendant’'s Mot to Dismiss Amended Complaif@ocument 26) and the
Reply Memorandum in Support of Defendahtttion to Dismiss Amended Complaibbcument
28) and attached exhibit. For the reasonsdtaierein, the Court finds that the Defendant’s

motion to dismiss must BRANTED IN PART AND DENIED IN PART.

1 In reviewing Weir's motion to dismiss, the Court has considered the Merger Agreemdre doduments related
to Weir's suit against Justice in Delaware, all attachezkhibits to Defendants’ motion to dismiss and/or Reply, as
they are integral to the complaint, explicitly relied on, and auther8iee Blankenship v. Manch#v1 F.3d 523, 526,
note 1 (4th Cir. 2006) (noting that the court would consider an article attackieel defendant’s motion to dismiss
because it was integral to, and religoon in, the complaint and its authenticity was not questioféidl)ips v. LCI
Int'l Inc., 190 F.3d 609, 618 (4th Cir.1999) (stating that “a court may consider [a document outside the complaint] in
determining whether to dismiss the complaint” where theighent “was integral to and explicitly relied on in the
complaint” and its authenticity has not been challenged.)
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l. FACTUAL BACKGROUND

The Plaintiff brought this suit via @omplaint (Document 1) filed in this Court on
December 30, 2013. After the Defendant filed a amtd dismiss, the Plaintiff sought leave to
amend its complaint “to more clearly articulate thedsafor its claims in light of the issues raised
in Weir's motion to dismiss” and to assert a new claim. (Mem. in Supp. of Mot. to Amend, at 3,
Document 16.) The Court granted leave for the Plaintiff to fileAilsended Complaint
(Document 19), which the Defendant promptly moved to dismiss.

This case arises as a corollary to a contigsyute between Mechel Bluestone, Inc., and
Mechel Mining OAO (Mechel) and the JamesJGstice Companies, et al. (JustiteMechel and
Justice entered intoehAgreement and Plan of Merger éiger Agreement) on March 16, 2009.
(Merger Agreement, att'd as Ex. 1 to Mot. tesBiss, Document 21-1.) Pursuant to the Merger
Agreement, “Mechel purchased fralastice certain coal properties and associated assets located
in West Virginia with preferred shares of Mechel OAO and cash.” (Am. Comp. at 1.) Prior to
Mechel and Justice entering into the Mergerefggnent, Weir was retained to “evaluate and
guantify the base volume of coal reserves asduees that Justice was contemplating selling to
Mechel.” (d. at § 11.) In 2008, it produced a lengttgport in compliance with industry
standards. 14. at 11 7, 10-13, 33.) Tha¢port evaluated the volemof coal reserves and
resources to be transferred in the Meygreement and was attached therettd. 4t 9 11,14,

16.)

2 Both Mechel and Justice include many affiliates, sudosés, and individuals. For ease of reference and clarity,
the Court will refer to all Mechel-associated entitieShdschel” and all Justice-associated entities as “Justice.”
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Under the terms of the Merger Agreemeltechel agreed to make a “Contingent
Payment” for additional coal reserves idendfefter the Merger Ageament through a two-year
drilling program. [d. at 1-2.) Justice was responsilite the Drilling Program. (Merger
Agreement at 11-12.) Defendant Weir Interoadl was to be involved as an independent
engineering firm. If. at 11-13.) Mechel alleges that We evaluation of the additional
reserves, produced in the form afletter addressed to Justickd not comply with industry
standards, included a great deftoal that could not be ecamdically mined, and included coal
that was not conveyed to Mechelthe Merger Agreement. (Am. Compl. at §{ 31, 33-40.)

The Merger Agreement contains the followipgpvisions as relevant to the contingent
payment, the drilling program, and the engineering firm:

“Contingent Payment” means amount in cash equal to the
Contingent Reserves multiplied by the Agreed Contingent Price Per
Ton.

“Contingent Reserves” means that number of tons of
in-place reserves and resourcesitained within the BCG Mining
Complexes in the Drilling Area that, after the appropriate level of
drilling and other work (all as germined by the Engineering Firm)
completed prior to the second avemsary of the Start Date, are
from time to time certified by the Engineering Firm (in a certificate,
substantially similar tthe attached ExhibA [Weir's 2008 Report],
which must be issued withinrwo months afte the second
anniversary of the Start Date)le (i) proven and probable reserves
or (i) measured and indicateaegsources in accordance with the
same criteria used in the Initial JORReport (which are the JORC
Code Guidelines)...The determination of any Engineering Firm
shall be dispositive and binding upon the parties absent manifest
error....

“Drilling Program” means a dtihg program in the Drilling
Area where (i) the proposed hole locations, number of holes and
depth of holes are determined byll&efrom time to time prior to

3 “JORC” refers to an international industry standfod reporting mineral exploration results, resources, and
reserves. §eeAm. Compl. at 1 10.)
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the second anniversary of the Closing Date, and (ii) the results are
evaluated by the Engineering FirmPrior to commencement of the
Drilling Program, Seller shall deliver to BVI Sub a schedule of the
proposed two-year plan whichllndentify the location and during

of any drilling or other workthat will be conducted for the
identification of Contingent Resex\v...All costs of such work shall

be borne by Seller, provided, thattthe conclusion of the Drilling
Program, Buyers will compertga Seller of 50% of Seller’s
out-of-pocket costs of any such work for which Buyers have been
provided detailed suppoand explanation....

“Engineering Firm” means Weir farnational, Inc., or such
other independent engineeringnifi selected by the Seller and
reasonably acceptable to BVI Sub in the manner specified herein.
BVI Sub shall be entitled to rema Weir International to be
replaced in accordance with tipeeceding sentence if it can be
reasonably demonstrated that thisra reasonable basis to believe
that they are not independentt@ve performed their work not in
accordance with applicabpgofessional standards.
(Merger Agreement at 10-13.)
In summary, Justice and Mechel agreed hestice, with input d evaluation by Weir,
would conduct a program to ick#fiy additional coal reserves, favhich Mechel would provide a
contingent payment in cash at specified intexvalWeir was specifically identified as the
engineering firm that would paeipate in the Drilling Prograrand produce a report certifying the
findings, but Justice could select another eegiing firm. Mechel was entitled to seek
replacement of Weir if it were natdependent or if its work faileth meet professional standards.
Though Justice was responsible for the gl Program and was the recipient of the
contested Weir Letter, Mechel contends that it Aaeparate contract,esvif only implied, with
Weir that “incorporated the requirements in Merger Agreement.” (Am. Compl. at § 52.) In

the alternative, Mechel alleges that it was iadtiparty beneficiary of the agreement between

Justice and Weir, which also allegedly incorpordtesirequirements of the Merger Agreement.



(Id. at 1 54-55.) The provenance and terms eddhalleged agreements are absent from the
amended complaint. Mechel's claims against st on a theory that Wiewed Mechel a duty

to act in accordance with the standards set farthe Merger Agreemenas well as professional
standards.

Mechel asserts the following causes of action against Weir:

(1) Declaratory Judgment: Mechel claims thatist entitled to a dedration that Weir
failed to act in accordance with the duties ieovto Mechel as desbed in the Merger
Agreement and professional standardsld. &t § 47.)

(2) Professional Negligence: Mechel claimatthVeir breached duties owed to Mechel,
and as a result caused damages “in no evssttan the inflated Contingent Payment
amount resulting from Weir's conduct and omissions described hereld.’at {1 49—
51.)

(3) Breach of Contract: Mechel alleges thatieeached a contract with Mechel, or to
which Mechel was a third-party benefigiacausing damages “including the costs of
reviewing, investigating, and evaluating th\eir Letter, the cost of bringing this
action and the costs of condng another resource and resestudy. Mechel will be
further damaged by Weir's breach in the amafrihe inflated Contingent Payment it
may be required to pay Justice.ld.(at ] 52-56.)

(4) Promissory Estoppel: Mechel states tivdeir should be estopped from asserting the
lack of consideration or dice contractual privity as a defense to Mechel’s claim for

redress.” Id. at § 60.) It further claims thaedress should aude “contribution



toward or indemnification of any inflatedontingent Payment Justice is owed.Id. (
at 61,

(5) Tortious Interference with Contract: Methalleges that Weir's deficient report
“caused a breach of contract and tortuousiterfered with Mechel's business
relationship with Justice.” Id. at 1 62.) Mechel alleges damages “including the costs
of reviewing, investigating,ral evaluating the Weir Letteand the costs of bringing
this action,” and further dargas “in the amount of theflated Contingent Payment
Justice is claiming it is owed.” Id. at § 63.)

(6) Fraud: Mechel alleges that Weir's coneeaht of its lack of independence and its
failure to comply with industry standardsgether with intentional inflation of the
Contingent Reserves, constitutes fraud. Médbrther alleges that Weir “worked
with Justice to inflate the amount of Cargent Reserves and tieéore the Contingent
Payment that Justice has demanded Mechel pagid. at T 69.) Mechel alleges
damages based on being denied the opporttmitgplace Weir, & challenge to the
Weir Letter, and foregone discounts avakabad it made the Contingent Payment by
certain deadlines. Id. at  73.) It further alleges damages “if it is forced to rely on
the Weir Letter as the basis for the Cogént Reserves and Contingent Payment.”
(Id.at 7 74.)

(7) Negligent Misrepresentation: Finally, Mechel alleges that Weir misrepresented its
independence, its compliance with industry standards, and “negligently misrepresented

the proper volume of Contingent Reserwelich was material to Mechel entering the

4 The Court notes that all parties would benefit by the ptaisen and consideration of ajjations of joint fraudulent
conduct between Justice and Weir in the same court.
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Merger Agreement.” I€. at 11 76-83.) Mechel re-alleges the same damages set
forth for its fraud allegations.

Aside from the “declaration that Weir faileddot in accordance with the duties it owed to
Mechel under the Merger Agreement,” Mechalksedamages in the amount of the overstatement
of the Contingent Payment “for which Justice agaor otherwise perfects an enforceable claim
for against Mechel,” as well as its costs fovastigating and challenging the Weir Letter; the
foregone discount for pre-payment of the Contirigeayment; attorney’s fees and professional
services fees incurred in connection with #m$ion; and pre-and post-judgment interedd. &t
23))

Within the allegations presented to thisu@t, Mechel cites itsurrently pending lawsuit
against Justice in the Delaware Court of Chancely. &, e.g., 11 22, 32, 45, 46, 59.) In a
similarly worded Complaint, Mechel seeks d@eatory judgment agaihdustice to, among other
things, specify that “[tthe Weir Letter does nsatisfy the requirements set forth in the
Agreement.” (DE Compl. at { 50, att’'d to M&d. Dismiss as Ex. 3, Document 21-3.) Mechel
also alleges that Justice breactieel Merger Agreement by failing to ensure that Weir complied
with the standards set forth in that rdgment and by relying on Weir's workld.(at I 56.)
Mechel presents fraud/misrepresentation claims against Justice based on Justice’s concealment of
“the fact that Weir failed to pperly monitor and carrgut the Drilling Program, and further failed
to act independently and in accordance with prodesdistandards in preparing its certification.”
(Id. at 1 67.) Mechel alleges that “Justice and Whsitead joined together to inflate the volume
of Contingent reserves in an effort to extrad€ontingent Payment grossly exceeding” the fair

amount. [d.) Mechel's alleged damages include “tbaests of reviewing, investigating, and



evaluating the Weir letter.” Iq. at § 71.) In the Delaware saigainst Justice, Mechel seeks a
declaration that “the Weir Letter does notidfg the requirements set forth in the [Merger]
Agreement” and that “Mechel does not owe @ontingent Payment undére Agreement, or in
the alternative owes an amouotbe calculated based upomew certification of Contingent
Reserves to be prepared byew mining engineering firm,” thforegone prepayment discount,
and “all attorney’s feesnal professional services fees incurlgdMechel in connection with this

matter,” as well as pre-judgmeantd post-judgment interest.ld(at 20.)

I. STANDARD OF REVIEW
A. 12(b)(6)

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
legal sufficiency of a complaint.Francis v. Giacomelli588 F.3d 186, 192 (4th Cir. 2009);
Giarratano v. Johnsgn521 F.3d 298, 302 (4th Cir. 2008):[T]he legal sufficiency of a
complaint is measured by whether it meets thedstal stated in Rule 8 [of the Federal Rules of
Civil Procedure] (providing gendraules of pleading) . . . anBule 12(b)(6) (requiring that a
complaint state a claim upon whicelief can be granted.)1d. Federal Rule of Civil Procedure
8(a)(2) requires that a pleading mashtain “a short anglain statement of the claim showing that
the pleader is entitled to relief.’Fed. R. Civ. P. 8(a)(2).

In reviewing a motion to dismiss under Rule )ggbfor failure to state a claim, the Court
must “accept as true all of the factubidégations contained in the complaint Erikson v. Pardus
551 U.S. 89, 93 (2007). The Court must also “drgalf reasonable factual inferences from those

facts in the plaintiff's favor.” Edwards v. City of Goldsbord78 F.3d 231, 244 (4th Cir. 1999).



However, statements of bare legal conclusionsriatentitled to the assumption of truth” and are
insufficient to state a claim Ashcroft v. Igbal556 U.S. 662, 679 (2009). Furthermore, the Court
need not “accept as true unwarranted infeesn unreasonable conclusions, or argumenks.”
Shore Mkts., v. J.D. Assocs. Ltd. P’'sl#fh3 F.3d 175, 180 (4th Cir. 2000). “Threadbare recitals
of the elements of a causeadftion, supported by mere conclusory statements, do not suffice...
[because courts] ‘are not bound to accept as &uegal conclusiorcouched as a factual
allegation.” Igbal, 556 U.S. at 678 (quotingtlantic Corp. v. Twombly550 U.S. 544, 555
(2007)).

To survive a motion to dismiss, “a comipamust contain suffient factual matter,
accepted as true, ‘to state a claim toeffeihat is plausible on its face.”Igbal, 556 U.S. at 678
(quoting Twombly 550 U.S. at 570.) In other words,stiplausibility standard requires a
plaintiff to demonstrate more dh ‘a sheer possibility thatgefendant has acted unlawfully.”
Francis 588 F.3d at 193 (quotinbwvombly 550 U.S. at 570.) In thmomplaint, a plaintiff must
“articulate facts, when accepted as true, thadws that the plaintiff has stated a claim entitling
him to relief.” Francis 588 F.3d at 193 (quotinfwombly 550 U.S. at 557.) “Determining
whether a complaint states [os face] a plausible claim for relipvhich can survive a motion to
dismiss] will ... be a context-speicitask that requirethe reviewing court to draw on its judicial
experience and common sensdgbal, 556 U.S. at 679.

B. 12(b)(1)

A motion to dismiss pursuant Rule 12(b)(1) raisethe fundamental question of whether a

court is competent to hear and adjudicate thensl&irought before it. Federal courts derive their

jurisdictional power to hear cases and controversies from Atrticle Ill of the Federal Constitution.



It is axiomatic that a court must have subject matter jurisdiction over a controversy before it can
render any decision on the merits. Challenggsrisdiction under Rule 1Bj(1) may be raised

in two distinct ways: “facial attacks” and “factual attacksThigpen v. United State800 F.2d

393, 401 n. 15 (4th Cir.1986),jeeted on other groundSheridan v. United State487 U.S. 392
(1988). In this case, Weir has facially atedgkMechel’'s amended complaint by asserting that
Mechel failed to plead compensable injury andfat Mechel's damage claim is not ripe for
adjudication. A “facial attack,fjuestions whether the allegations in the complaint are sufficient
to sustain the court's jurisdictionld. If a “facial attack” is made, the court must accept the
allegations in the complaint as true and decide if the complaint is sufficient to confer subject matter
jurisdiction. 1d. The burden of proving subject mattenigdiction in a motion to dismiss is on

the party invoking suchurisdiction. SeeRichmond, Fredericksburg & Potomac R.R. Co. v.

United States945 F.2d 765, 768 (4th Cir.1991).

1.  DISCUSSION
A. 12(b)(6) — Dismisdawith Prejudice

Weir moves to dismiss Mechel’s complaintiwprejudice on the grounds that “Mechel has
failed to adequately plead in each of the clabefore the Court that it has suffered cognizable
damage as a result of Weir's acts.” (Mem. in Support at 9.) Waeargues that if the Delaware
Court determines that the Weir Letter satisfiesrtranifest error standaad review contained in
the Merger agreement, then Mechel would beble&o prove damages “attributable to alleged
improper conduct on the part of Weir.”ld() On the other hand, if ¢hDelaware Court finds in

Mechel's favor, “Mechel will not be obligated toake the Contingent Payment” and will not
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suffer damages. Id.) Mechel responds that it hasalfeady sufferectoncrete damages arising
out of the inflated Contingent Reserves certifiedMgir.” (Resp. at 13) (aphasis in original.)
Specifically, Mechel asserts that Justice’sraléhat Mechel owes it over $165 million, Mechel's
alleged inability to remove Weir as the Enginegifirm, the loss of the discount for prepayment
of the Contingent Payment, anctbosts associated with reviegithe Weir Letter and bringing
suit are all present damagesld. (@t 14-16.) Mechel further arguéhat Weir’'s position rather
conveniently insulates it from any potential dansagieMechel has no dargas unless and until it
prevails in Delaware, and would have no remaimiamages if it prevails in Delaware, then Weir
could never be liable for its alleged breach. plyeWeir reiterates its position that Mechel has
not alleged recoverable damages.

Accepting the factual allegations contained in the amended complaint as true, Mechel’s
claims do include potentially recoverable damagésechel asserts that the Weir Letter, relied
upon by Mechel and Justice, did not comport vatbfessional standards and breached a duty
owed directly to Mechel. Weir does not challerije adequacy of Mechel’s claims with respect
to the elements of duty or breach. Mechelgatethat a report prepared by Weir in compliance
with the standard of care would have resulteéd much lower Contingent Payment demand.
Should Mechel be required, under the terms ofMieeger Agreement, to make that payment to
Justice, Weir could be liable for some or all of the additional costs incurred due to its allegedly
deficient report. In other words, Mechel has included factual allegations that, taken as true,
would impose on Weir a standard of care moregémt than the manifestror standard contained
in the Merger Agreement. Weir could also ha&ble for costs associated with Mechel’s

investigation and litigation arising from the gélly flawed Weir Letter. Because Mechel's
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complaint alleges cognizable damages, Weir's motion to dismiss with prejudice for failure to state
a claim upon which relief may be gradtpursuant to Rule 12(b)(6) must DENIED.
B. 12(b)(1) DismissaWithout Prejudice

In the alternative, Weir moves to dismidechel’'s amended complaint without prejudice
on the ground that the claimseanot ripe. Weir asserts thd¥lechel’s alleged damages are
speculative and contingent upon the outcome of the Delaware Action.” (Mem. in Support at 13.)
Weir points out that “the determination agslie amount Mechel will be required to pay under the
Merger Agreement as a Conting&tggyment, if anything, is prestly pending before the Court in
the Delaware Action.” 1d.) Further, Weir argues, “any conceivable claim of hardship resulting
from this Court withholding @nsideration of the Amended Complaint is far outweighed by the
considerable risk of inconsistent results if ttése is litigated simultaneously with the Delaware
Action.” (ld. at 14.)

Mechel responds that it “facassery concrete, particularizeghd imminent invasion of its
protected interest.” (Resp. at 19.) Mechel aggthat its claim for daages “in the amount of
the inflated Contingent Reservgs| ripe for review right now,’and “[t]hat Justice’s claims are
pending before the Delaware Court does nodlee Mechel’'s damages ‘hypothetical.”ld (at 18)
It argues in the alternative thawminal damages can be inferrednfrthe allegation of the breach
of a duty and breach of contract, suffidciéa overcome a motion to dismissld.(at 17-18.)
Weir replies that case law supports its positiondlaatages that are “contingent on the outcome of
a separate, pending lawsuit [are] not ripe for adjudication.” (Reply att furthe reiterats that
“having two cases proceed simuléusly, one of which may not even be necessary depending on

the outcome of the other, is contrary to therggés of judicial economgnd imposes costs on the
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parties that may otherwise be avoided,” and urge€thurt to stay the proceedings here even if it
does not grant the motion to dismisdd. at 6—7.)

In support of its position, Mecheites a recent case in whitte District of South Carolina
denied a motion to dismiss basen ripeness wherelated arbitration claims were pendingld.(
at 19.) In that case, a home construction fivals engaged in arbitration with the homeowner
pursuant to the contract at the same tinf@ought suit against an engineering firfseePulte
Home Corp. v. S & ME, Inc2013 WL 4875077 (D.S.C. Sepl, 2013). As Weir noted,
however, the coudid find that any damages arising out of the arbitration proceeding were not ripe
and stayed the case pending tomclusion of the arbitrationld. at *2. A stay, rather than
dismissal, was appropriate in part becausePlaétiff sought “recoveryfor some repairs and
related expenses and losses (distinct from litigation expenses) that it ha[d] already incurred” and
claims for those damages were ripkl.

We lack extensive guidance for evaluatinguiss of ripeness under these circumstances,
involving related litigatiorpending in a state court outside theriist As a general matter, “[t|he
doctrine of ripeness prevents judicial consideratf issues until a camtversy is presented in
‘clean-cut and concrete form.”Miller v. Brown 462 F.3d 312, 318-19 (4th Cir. 2006) (citing
Rescue Army v. Mun. Court of L.A31 U.S. 549, 584 (1947). Coua® instructed to “balance
the fitness of the issues for judicial decision vitte hardship to the parties of withholding court
consideration.” Id. at 319 (internal quotation marks and tittas omitted). “A case is fit for
judicial decision when the issues are purely legal when the action iroatroversy is final and
not dependent on future uncertaintieslti. “Whether an indemnification issue is ripe for

adjudication depends on the facts and circumstances of the case under considefd8od.”
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Ludwig Mowinckles Redevi Tidewater Const. C0559 F.2d 928, 932 (4th Cir. 1977). Further,
“[a]n important factor in considering ripeness is whether resolution of the tendered issue is based
upon events or determinations whioly not occur as anticipated.ld. (noting that the plaintiffs

in ongoing personal injury and wroing death actions were not “paet to or in privity with any

party to the instant case, andojuld] not be bound by the districburt's findings and judgment in

this case on the issues of negligemnd responsibility for the casualty”).

In this matter, the outcome of the pendiitggation between Meadl and Justice in
Delaware could eliminate most or all of the potential damages in this case. Thus, the action is
“dependent on future uncertaintiesSeeMiller, 462 F.3d at 319. Should Mechel prevail in
Delaware, it will not be requiretd pay the allegedly inflated Congent Payment. Mechel also
seeks to recover for the foregone prepaymestadint and any legal and professional expenses
incurred from Justice. Should Mechel prevail on all issues in Delaware, no damages will remain
to be collected from Weft. Mechel is not entitled to simultaneously seek the same relief from
two defendants in separate court systems. Toipgmmdo so could result in a windfall recovery
of double damages.

Dismissing this case without prejudice to @whe outcome of the Delaware case causes
little, if any, hardship to eithegparty. Unlike the contractor iRulte Mechel has not already
incurred non-litigation expenses tlak not part of the separgceeding. Mechel alleges that
it incurred the costs of reviewing and evaluating Weir Letter and conducting a new resources

study (though it is not clear whethbat study has been completdul)f those are &ts it seeks to

5 That court further pointed out that additional parties could be brought in to the other pending casenstance
that could lead to more efficients@ution in the present case as well.

6 Only litigation expenses already incurred in this mattarldveemain unrecovered. Given the Court’s finding that
Mechel’'s claims are not ripe and must be dismissed, 8aznnot recover litigation expenses related to this case
from Weir.
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recover from Justice. Mechalill incur only litigation expenses until the resolution of the
Delaware case, and those expenses will berldhan they would be if both cases proceeded
simultaneously. Contrary to Mechel’'s suggms the damages it seeks are not “imminent” and
ripe for resolution because they may never conpass if Mechel is successful in Delaware. The
matters presented are not currently fit for judicial resolutioMechel’'s claims against Weir
depend on the uncertain outcome ofitsitract disput with Justicé. Accordingly, they are not
yet ripe for consideration and mustbESM I SSED WITHOUT PREJUDICE pursuant to Rule
12(b)(1).
CONCLUSION

WHEREFORE, following careful consideratiand for the reasons stated herein, the
Court herebyORDERS that theDefendant’'s Motion to Dismiss &htiffs’ Amended Complaint
(Document 21) b6RANTED IN PART AND DENIED IN PART. Specifically, to the extent
the Defendant seeks to dismiss the Plaintiffseaded complaint with prejudice pursuant to Rule
12(b)(6) of the Federal Rules Givil Procedure, the motion BENIED. However, to the extent
the Defendant seeks to dismiss the Plaintdfsiended complaint withoytrejudice pursuant to
Rule 12(b)(1) of the Federal RulesCivil Procedure, the motion GRANTED.

Accordingly, the Court herebyYDRDERS that the Plaintiffs’ Amended Complaint
(Document 19) b®&ISMISSED WITHOUT PREJUDICE. The Court furtheORDERS that

any pending motions in this matter bBERMINATED ASMOOT.

7 Weir rightly stated, and Mechel does not appear tautBspghat the claim for deaatory relief cannot proceed
independent of the substantive claims for relief in this situation.

8 Though this case was filed before tlase against Justice, the same is notdftiee proceedings in Delaware. This
matter cannot be effectively considered unless and until &laéshrequired to pay Justice the allegedly inflated
Contingent Payment. Whether or not Weir breached a @ugd to Mecheln reaching that allegedly inflated
number has little bearing on whether Justice breached the Merger Agreement as alleged in the Delaware complaint.
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The CourtDIRECTS the Clerk to send a certified copytbfs Order to counsel of record
and to any unrepresented party.
ENTER: August 4, 2014

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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