Frisbie v. Rite Aid Corporation Doc. 10

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
LARRY DEAN FRISBIE, JR.,
Plaintiff,
V. CIVIL ACTION NO. 5:14-cv-03836
RITE AID CORPORATION,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tHgefendant’sMotion to Dismiss, or irthe Alternative, for
Summary Judgmegocument 3) as well as the accompanyiktgmorandum of Law in Support
(Document 4), filed on January 22, 2014. After aarebnsideration othe complaint and the
Defendant’s written submissions, the Court findd the Defendant’s motion should be granted in

part and denied in part.

. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
On December 12, 2013, the Plaintiff filed i@smplaintin the Circuit Court of Raleigh
County, West Virginia. $eeDocument 1-1 at 3.) The PIé&iih claims that he was unlawfully
terminated from his employment as a DistMdnager for the Defendant, Rite Aid Corporation
(Rite Aid). (d.) Apparently, the Plaintiff, a fellolRite Aid employee and another individual

were having dinner on theewing of February 21, 2013.1d() At some point, the Plaintiff sent a

1 The Defendant attaches the follagyito his motion to dismiss under “Exhibit A”: (1) a one-page copy, dated
January 22, 2014, of an affidavit from Katrina George, Senior Human Resources Manager for Rite Aiddtdgtrs C

(2) a seven page copy of the Rite Aid Fiscal year 2013 Field Bonus Program Guide; and (3) a three page copy of
payroll records from Rite Aid regarding the Plaintiff.
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text message to another employee of Ritd, Alavid Matt Wyatt, who was not at the dinfer.
(Id.) Mr. Wyatt was under the supervision of thaiftiff, as Mr. Wyattwas a store manager at
the Hinton, West Virginia, store location, wh was in the Plaintiff's district. I1q.)

As a result of the text message, Mr. Wyatt ctzimed to his superiors at Rite Aid that he
had been the victim of harassment. (Docum&sl at 4.) This complaint triggered an
investigation. Id.) On Friday, March 8, 2013, the Plafhtwas told by Brian Dein, the Regional
Vice-President of Rite-Aid, that he was hgifired due to the harassment complainid.)( On
March 12, 2013, at 1:37 PM, the Plaintéceived three paychecks totaling $10,017.10d.)

As a result of the above, the Plaintiff filedfour-count complaint. Count | alleges a
violation of West Virginia Cod& 21-5-4(e) because the Defendant did not remit wages owed to
the Plaintiff within 72 hours, whil€ount Il claims the same treatnt, only it is couched in terms
of the Plaintiff's expected bonus, alleged to be $22,152.qDocument 1-1 at 4-5.) Count Il
alleges retaliatory discharge besauhe Plaintiff had complained about certainMr. Dein’s
(unrelated) actions “a year tfo earlier,” and thaltir. Dein then “seized upon the opportunity of
Mr. Wyatt’s complaint of harassment to discharge the [P]laintiffid. 4t 5.) Finally, Count IV
alleges that Rite Aid, Mr. Wyatt, and Mr. Deiortuously interfered with the Plaintiff's
employment. (Id. at 5-6.)

On January 22, 2014, Defendant Rite Aid rentbtree case to the United States District

Court for the Southern Distti of West Virginia. $eeDocument 1.) The Plaintiff did not file a

2 The Court notes that it is unclear based on the complaint and pleadings whethgt thessages were
explicit in nature.

3 That amount was allegedly for Plaintiff's last regylayday, as well as four weeks of accrued vacation pay.
(Document 1-1 at 4.)

4 The Plaintiff seeks treble damages for Counts | andit.) (

5 The Court notes that the Plaintiff only named RiteiAikis suit, and did not include Mr. Dein or Mr. Wyatt.
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motion to remand or otherwise challenge thisu@s jurisdiction. On that same date, the
Defendant also filed itdMotion to Dismiss, or in the |#&rnative, for Summary Judgment
(Document 3), as well as the accompanyyemorandum of Law in Suppdidocument 4). To

date, the Plaintiff has not filed any responsiweaging or opposition to the Defendant’s motion to

dismiss, or in the alternative, motion for summary judgment.

. APPLICABLE LAW

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
legal sufficiency of a complaint.Francis v. Giacomelli588 F.3d 186, 192 (4th Cir. 2009);
Giarratano v. Johnsgn521 F.3d 298, 302 (4th Cir. 2008):[T]he legal sufficiency of a
complaint is measured by whether it meets thedstal stated in Rule 8 [of the Federal Rules of
Civil Procedure] (providing gendraules of pleading) . . . anBule 12(b)(6) (requiring that a
complaint state a claim upon whicelief can be granted.)1d. Federal Rule of Civil Procedure
8(a)(2) requires that a pleading mashtain “a short anglain statement of the claim showing that
the pleader is entitled to relief.’Fed. R. Civ. P. 8(a)(2).

In reviewing a motion to dismiss under Rule )ggbfor failure to state a claim, the Court
must “accept as true all tie factual allegations contained in the complaitikson v. Pardus
551 U.S. 89, 93 (2007). The Court must also “drgalf reasonable factual inferences from those
facts in the plaintiff's favor.” Edwards v. City of Goldsbord78 F.3d 231, 244 (4th Cir. 1999).
However, statements of bare legal conclusionsriatentitled to the assumption of truth” and are
insufficient to state a claim Ashcroft v. Igbals56 U.S. 662, 679 (2009). Furthermore, the Court
need not “accept as true unwarranted infeesn unreasonable conclusions, or argumenks.”

Shore Mkts., v. J.D. Assocs. Ltd. P’stdp3 F.3d 175, 180 (4th Cir. 2000). “Threadbare recitals
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of the elements of a causeadftion, supported by mere conclusory statements, do not suffice...
[because courts] ‘are not bound to accept as &uegal conclusion couched as a factual
allegation.” Igbal, 556 U.S. at 678 (quotingtlantic Corp. v. Twombly550 U.S. 544, 555
(2007)).

To survive a motion to dismiss, “a comiplamust contain suffient factual matter,
accepted as true, ‘to state a claim toeffetihat is plausible on its face.”Igbal, 556 U.S. at 678
(quoting Twombly, 550 U.S. at 570.) In other words,stiplausibility standard requires a
plaintiff to demonstrate more dh ‘a sheer possibility that@efendant has acted unlawfully.”
Francis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009) (quotihgombly,550 U.S. at 570.) In
the complaint, a plaintiff must “articulate facts,aviaccepted as true, that ‘show’ that the plaintiff
has stated a claim entitling him to reliefFrancis, 588 F.3d at 193 (quotinbwombly,550 U.S.
at 557.) “Determining whether amoplaint states [on its face] agpisible claim for relief [which
can survive a motion to dismiss] will ... be a contgpecific task that requires the reviewing court

to draw on its judicial experience and common sendgljal, 556 U.S. at 679.

1. DISCUSSION
As an initial matter, the Defendant restsatgument for dismissaf Counts | and Il on
documents not incorporated by reference within the complaint — namely an affidavit of Katrina
George, Senior Human Resources Manager fag Rid Headquarters @poration, copies of
payroll records, and a copy of Rikéd’s Field Bonus Program Guide.SéeDocument 4 at 4-6;
Exhibit A.) The Court declines the Defendantwitation to review the instant motion as it

applies to Counts | and Il through the lens of summary judgment. Rather, the Court will analyze



the Defendant’s motion as one for dismissal pursieeRtile 12(b)(6) of the Federal Rules of Civil
Procedure.

The Court notes that jurisdiction is proper parsito 28 U.S.C. § 1332 as the Plaintiff is a
resident of Greenbrier County, Wé&Atginia, while the Defendant & Delaware corporation with
its headquarters in Pennsylvanidurther, the amount in caoversy exceeds $75,000, exclusive
of interest and costs. SéeDocument 1 at 1 7-11; Document 4t13; and Document 1-4 at 1-5.)
West Virginia Wage Payment and Collection Act

West Virginia Code 8§ 21-5-4 states thdity]henever a person, firm or corporation
discharges an employee, such person, firmooporation shall pay themployee’s wages in full
within seventy-two hours® W. Va. Code § 21-5-4(b). Rher, “[i][f a person, firm, or
corporation fails to pay an eioyee wages as required undeis thection, the person, firm or
corporation, in addition to the amount whichsaapaid when due, is liable to the employee for
three times that unpaid amount as liquidated d@®d W. Va. Code § 21-5-4(e).

It is undisputed that the Plaifitwas not paid his wages unMarch 12, 2013, at 1:37 P.M.
(See Document 1-1 at 4.) As mentioned abdke, Defendant references an unincorporated
document — Rite Aid’s payroll recasdor the Plaintiff — to supportstcontention that the Plaintiff,
while told of his termination on March 8, 20Mas not actually termated until March 9, 2013,
because “Rite Aid did not end [Plaintiff's] commpsation, and therefore his employment, until the

conclusion of March 9, 2013.” (Dament 4 at 4-5.) Without resdd the payroll records, the

6 W. Va. Code § 21-5-4(b) was subsequently amended, effective July 12, 2013, to reflect that an employer now
has until “the next regular payday or four business days, whichever comes first” to pay their dischargezbdrigploy
wages. W. Va. Code § 21-5-4 (b) (2013). The amendmestranapply to the case atrbhowever, as the Plaintiff

was allegedly fired on March 8, 2013.
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Plaintiff has alleged that heas terminated on March 8, 2013, blid not receive his wages until
March 12, 2013, at 1:37 P.M., clearly more tharesé¢y-two (72) hours after his termination.
Moreover, the Plaintiff claimghat he is also entitled tos annual bonus compensation,
and the Defendant only refutes this claim by rafeesto another unincorpated document — Rite
Aid’s bonus compensation guide which dictates that an eloyee must remain actively
employed on the date the bonus is distributecteive it. (Document 4 at 5-6.) The Plaintiff
alleges that he was due his bonus compensatiomwighhours of termination, but that he did not
receive it at all. Insolation, withoutthe aid of the unincorporated documents, the Defendant’s
arguments for dismissal of Cosritand Il are without merit.Assuming the allegation to be true,
as required at this stage of the litigation, the Dééat is not entitled to dismissal of Counts | and
Il inasmuch as the Plaintiff has statddims that are facially plausible.
Remaining Torts
The Defendant next argues tiiae Plaintiff has nostated a claim for relief for retaliatory
discharge because as an at-will employee, thatffa complaint does natllege any violation of
a “substantial public policy that ®i Aid allegedly violated in teninating Plaintiff.” (Document
4 at 10.) It citedHarless v. First Nat'l Bank in Fairmon46 S.E.2d 270 (W. Va. 1978) and
Gibson v. Shentel Cable C@013 W. Va. LEXIS 129 *17 (2013) as support for this contention.
The Defendant interprets the Plaintiff's claim @ssentially be that “Rite Aid terminated him
because Plaintiff and Mr. Dein did not get aldnghich, they note, “does not create a cause of

action for retaliatory discharge under Westgiia case law.” (Document 4 at 10.)

7 Again, the Court stresses that it has not consideedmployed the extraneodecuments attached to the
Defendant’'s motion for dismissal to arrive at its decisiofhe same will not hold true for summary judgment, if
presented.
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In West Virginia, there is a presumptioh at-will employment unless there is another
established, divergent goyment relationship. Williams v. Precision Cail459 S.E.2d 329, 342
n.24 (W. Va. 1995). However, “[t]he rule givingetemployer the absolutght to discharge an
at will employee must be tempered by the furflwenciple that where the employer's motivation
for the discharge contravenes some substantl@dlqpolicy principle, ten the employer may be
liable to the employee for damages occasioned by the dischaktpaléss v. First Nat'l Bank in
Fairmont 246 S.E.2d 270, 275 (W. Va. 1978). Specilicao recover based on a claim of
retaliatory discharge, a plaintiff must demonstrate that:

(1) a clear public policy existed and wamnifested in a state or federal
constitution, statute, administrativegulation, or in the common law;

(2) dismissing employees under circuarstes like those involved in the
plaintiff's dismissal would jepardize the public policy;

(3) plaintiff's dismissal was motivatedy conduct related to the public
policy; and

(4) the employer lacked an overmdj business justification for the
dismissal.

Feliciano v. 7-Eleven, Inc559 S.E.2d 713, 723 (W. Va. 2001).ddtionally, the existence of a
“’substantial public policy’ as articulated kharlessis to be construed narrowly.'Washington v.
Union Carbide Corp.870 F.2d 957 (4th Cir. 1989) (referencivigho v. Triangle PWC, Inc336
S.E.2d 204 (W. Va. 1985) for support.)

From these principles, it is clear that the Ri#fis complaint fails to state a claim for relief
that is plausible on its face. Importantithaugh the Court must accepie factual allegations

contained in the complaint as true, it need aod must not afford the same weight to legal

conclusions. Put simply, the Plaintiff clainisat he was terminated because he had a poor



working relationship with Mr. Dein and that Mr. Dein used the complaint of harassment against
the Plaintiff to fire him. Herethe Plaintiff has not pointede@hCourt to any wstantial public
policy that was violated. There is no basis infaaeral or West Virginia statute, Constitution or
common law to support the claim that a supervisordia subordinate becautbey are unable to
work well together violates public policyHarless creates an exception to the rule of at-will
employment, but does not otherwisdieve the Plaintiff from aleast alleging a violation of a
substantial public policy. This &htiff has not done so, and as auk, has failed to state a claim
upon which relief can be granted in Count Ill.

The Defendant also argues that the Plgisitclaim for tortious interference with an
employment relationship fails asmatter of law. The Defenddrsts the elements underpinning
a claim for tortious interference, and states thatPlaintiff has not implicated a party outside of
the relationship that intentionally interfered with the employment relationship. (Document 4 at
11.) Putsimply, the Defendant claims it cannot &leldé for any tortious terference with its own
contract.

In West Virginia, a plaintiff must show ¢hfollowing to establish a prima facie case for
tortious interference:

(1) existence of a contractual or bussis relationship or expectancy;

(2) an intentional act of interference kyy party outside that relationship or
expectancy;

(3) proof that the interference csed the harm sustained; and

(4) damages.
C.W. Development, Inc., v. Structures, Inc. of West Virg#tl8 S.E.2d 41 (W. Va. 1991) (citing
Torbett v. Wheeling Dollar Sav. & Trust C814 S.E.2d 166, Syllabus Point 2 (W. Va. 1983)).
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Even if a Plaintiff establishes a prima facie ecdsr tortious interference, the Defendant may
nonetheless rely on a privilege, justificat, and/or any affirmative defensesld. “It is
impossible for one party to a contract to mainggainst the other party to the contract a claim for
tortious interference with the parties’ own contracBhrewsbery v. National Grange Mut. Ins.
Co. 395 S.E.2d 745, 747 (W. Va. 1990).

Here, the only parties to the lawsuit, Mr. Bresand Rite Aid, were also the only parties to
the contractual relationship or expectancy — Plaintiff's at will employment with the Defendant.
As such, the Plaintiff has failed to state a dmgble claim because Rite Aid, as party to the
contract, cannot be liable when@ement of the tort requires interence by a party outside of the
relationship. SeeHatfield v. Health Managemewrtssociates of West Virgini&72 S.E.2d 395
(W. Va. 2008).

CONCLUSION

Wherefore, after careful consideration drabed on the findingserein, the Court does
hereby ORDER that theDefendant’sMotion to Dismiss, or in the Alternative, for Summary
Judgment(Document 3) bdDENIED in part andGRANTED in part. The Court specifically
ORDERS that the claims contained i@ounts 111 and IV be DISMISSED WITHOUT
PREJUDICE, and that the claims containedGounts| andll remain pending.

The CourtDIRECT Sthe Clerk to send a copy of this Orde counsel ofecord and to any
unrepresented party.

ENTER: April 30, 2014

%QJW/

IRENE C. BERGER
UNITED STATES DISTRICT JLDGI,
SOUTHERN DISTRICT OF WEST VIRGINIA
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