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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
SARA M. LAMBERT SMITH
and SCOTT SMITH,
Plaintiffs,
V. CIVIL ACTION NO. 5:14-cv-30075
UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed thdotion of Defendant United States of America to Dismiss
Plaintiff Scott Snth’s Claim for Loss of ConsortiuDbocument 64), thilemorandum in Support
(Document 65)Plaintiff Scott Smith’s Response to Matf Defendant Unite8tates of America
to Dismiss Plaintiff Scott Smith’s Claim for Loss of Consort{imcument 73), and the United
States’Reply MemorandurfDocument 75). The Counas also reviewed tHéaintiff’'s Motion
to File a Supplemental ComplaifDocument 70),Defendant United Stas of America’s
Memorandum in Opposition to Plaintiffdotion to File a Supplemental Complaif2ocument
76), andScott Smith’s Response Memorandum in Supgdtis Motion to File a Supplemental
Complaint(Document 77). In addition, the Court hasiewed all attached exhibits. For the
reasons stated herein, the Cdumtls that the motion to dismissiould be denied, and the motion

to file a supplemental complaint should be denied as moot.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Plaintiffs, Sarah M. Lambert Smitimdaher husband, Scott Smith, allege that Ms.
Smith was a patient at Access Health Associates. Smith, who was twenty-four years old at
the time, underwent a cesarean sectiobecember 18, 2013. On December 25, 2013, she went
to the Emergency Room at Raleigh General Habwith heavy vaginal bleeding and syncope (or
fainting). An ultrasound indicated possible regmirproducts of conception. Dr. Roy Wolfe, an
employee of Access Health, performed a dilatiod eurettage, which did not stop the bleeding.
Ms. Smith alleges that Dr. Wolfe then pmrhed a hysterectomy without attempting any
alternative procedures that would have preserved her ability to have additional children. Mr.
Smith alleges that he has been deprived ottmesortium, society, and comfort of his wife as a
result, in part due to their indity to have additional children.

Access Health Associates is a public health care provider subject to the oversight of the
United States Department of Health andntém Services (DHHS). Torts committed by its
employees within the scope okthemployment are therefore governed by the Federal Tort Claims
Act (FTCA). The Plaintiffs filed an administiae claim and a notice of claim with DHHS, dated
June 12, 2014, on the letterhead for the law officieif counsel, Robert Berthold. (6/12/2014
Claim, att'd to Pl.s’ Compl. d@x. 1) (Document 1-1.) The headiof the notice of claim letter
notes that it is in reference to “SaralMumbert Smith and Scott Smith, her husbandld.) ( The
text of the letter states:

Enclosed herewith is a copytble Claim for Damage, Injury
or Death that | submit for filing on behalf of my clients, Sara M.
Lambert Smith and Scott, Smith, her husband. [, along with Arden
J. Curry, Il, am counsel for the ataénts. If you or the Department
of Health and Human Serviceed any additional information,

please contact me at thecwve address and phone number.
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| trust that by filing this clan with you, the Department of
Health and Human Services of the United States of America is
formally on notice of our claim. | am also enclosing our Notice of
Claim and Certificate o[f] Meritas required under West Virginia
law.

The claim form names as claimants “Saranbart Smith & Scott Smith, her husband.1d.]
The basis of claim section provides:

Sara Lambert was admitted to Raleigh General Hospital in Beckley,
West Virginia on December 25, 201@th regard to significant
bleeding and complications thatestleveloped after the delivery of
her child at the same hospital on December 18, 2013. The
gynecologist who handled thergical hysterectomy on December
25, 2013 was Dr. Roy Wolfe, who was assisted by Dr. Normal
Siegel, who were employeesAxtcess Health OB/GYN in Beckley,
West Virginia. The claimant cagrids that Dr. Wolfe and agents
and employees of Access Health OB/GYN care of Sara Lambert
Smith was below the applicableastlard of medical care. As a
result of the deviation from theormal standard of medical care,
Sara suffered a surgical hysterecyomithout attempts at alternative
procedures.  This hysterectomy permanently prevents Sara
Lambert Smith from delivering other children, and also includes
damage to internal organs, weakening of the pelvic floor and a loss
of feeling from some of the pelvic nerves, possible urinary
incontinence and bowel problems, and loss of sensation.

The Plaintiffs sought a total sum of $2,000,000d.) (

The DHHS denied the claim i letter dated October 21,20 The heading notes that
the denial is in reference to the “Adminidiva Tort Claim of Sara Lambert Smith and Scott
Smith.” (Denial Letter, att'd to Pl.'s Compl. &ix. 2) (Document 1-2.) The text of the letter
again recognizes the claimants as Sara Lansmeith and Scott Smith, and summarizes the claim
as alleging that the named doctors “perfornaetlysterectomy without attempting alternative
procedures, which caused Sara Lambert Smithfterghe inability to bear children and personal

injury.” (Id.) The denial was based on a finding ttieg evidence did not support allegations
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“that the alleged injuries weraused by the negligent, or wrongfatt or omission of a federal
employee acting within the scope of employmentld.) (

The Plaintiffs initiated this action on December 16, 2014. I|Amswer(Document 4),
the United States asserted failure to exhaustradirative remedies as a defense. In discovery,
the United States further explained its positibat Mr. Smith had not properly exhausted his
administrative remedies for his loss of consworticlaim. On June 5, 2015, Scott Smith filed a
separate notice of claim for himself only. Thaibaof claim section contains the same language
as the previous notice of claim, with one aduhiil sentence at the end of the paragraph: “As a
result, her husband Scott Smith has suffered fitwerioss of consortium of his wife and mental
anguish as they can no longer have children.tin€J5, 2015 Claim, att'd to Pl.s’ Mot. to File
Supp. Compl. as Ex. 2) (Document 70-2.) Ther®ilfs state that no action has been taken on
the June 5, 2015 claim. The United Statésdfits motion to dismiss Mr. Smith’s loss of
consortium claim for lack of subgt matter jurisdidon on May 31, 2016. The Plaintiffs filed
their response and their motion to file ypplemental complaint on June 6, 2016. The United
States filed its reply and its opposition to thetiomto file a supplemental complaint on June 13,
2016, and the Plaintiffs filed a reply in supporttedir motion to file a supplemental complaint on

June 15, 2016. Briefing is complete, ahd matter is ripe for resolution.

1 Though a court must always considegl#nges to its jurisdiction, the Courttae that all facts related to the present
motion were available to all parties at tlree the complaint was filed. The Cour@sder and NoticdDocument 5)

set a deadline of March 17, 2015, for motions brought pursuant to Rule 12(b). Dispositive motions except those
brought under Rule 12(b) were due by April 8, 2016. Trial in this matter is scheduledrtabebily 18, 2016.

There may be circumstances when a party learns of tfaaitsall a court’s jurisdiction into question in the weeks
immediately preceding trial, necessitatingetated motion to dismiss. In this case, however, the United States raised
the potential defense in its answer to the complaint and further elaborated on its dasitigrliscovery. Bringing

the motion less than two months before the trial date gislalisregard for the time and resources of both the Court
and the Plaintiffs.
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STANDARD OF REVIEW

A motion to dismiss pursuant Rule 12(b)(1) raises thaeridamental question of whether
a court is competent tbear and adjudicate the claims brougkfore it. “In contrast to its
treatment of disputed issues fatt when considering a Rule(b)(6) motion, a court asked to
dismiss for lack of jurisdiction may resolve factdaputes to determineetproper disposition of
the motion.” Thigpen v. United State800 F.2d 393, 396 (4th Cir. 1986)jected on other
grounds, Sheridan v. United Statd87 U.S. 392 (1988) (but explaining that a court should accept
the allegations in the complaint as true when prtesienith a facial attack that argues insufficiency
of the allegations in the complaint). Readuaadiscovery may be necessary to permit the
plaintiff to produce the facts and evidence necedsasyipport their jurisdictional allegationdd.
The plaintiff has the burden of proving that subject matter jurisdiction exts¢® Richmond,
Fredericksburg & Potomac R. Co. v. United Sta8t§ F.2d 765, 768 (4th Cir.1991). Dismissal
for lack of subject matter jurisdion is proper only ithere is no dispute regarding the material
jurisdictional facts and the oning party is entitled to prevail as a matter of la&vans v. B.F.

Perkins Co., a Div. of Standex Int'l| Corfa66 F.3d 642, 647 (4th Cir. 1999).

DISCUSSION
A. Motion to Dismiss
The United States contends that this Cdacks jurisdiction over Mr. Smith’s loss of
consortium claim because it wast expressly stated in thetite of claim dated June 12, 2014.
Because administrative claims must be presenied torfiling a civil action in federal court, the
United States argues that the later notice of claim more expressly setting forth Mr. Smith’s claim
is of no effect. The Plaintiffs argue that Mdmith adequately presented his loss of consortium
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claim, as he was clearly identified as a claimarihe claim documents and the case law does not
require identification of specificaims. The Plaintiffs further nethat the DHHS’s denial of the
claim recognized both Mr. and Ms. Smith asrmolants, demonstratingahthe claim documents
put the agency on notice as to Mr. Smith’s claims.

The FTCA requires that tort claims against the United States first be presented to the
appropriate federal agency before suit may biated in federal court. 28 U.S.C. § 2675.
“[T]he requirement of filing an administrativeamn is jurisdictional and may not be waived.”
Henderson v. United State&85 F.2d 121, 123 (4th Cir. 1986). pfoperly presented claim must
include both “a completed SF 95 (or other writtestification of an incident), and a claim for
money damages in a sum certainKokotis v. U.S. Postal Sey223 F.3d 275, 278 (4th Cir. 2000)
(internal emphases and quotation marks removédihe notice requirem@ does not require a
claimant to enumerate each theory of liabilitghe claim,” instead requiring claimants to provide
the facts necessary to allow the agencyaidact an investigatiomto the incident. Brown v.
United States838 F.2d 1157, 1160 (11th Cir. 1988ge alscAhmed v. United State30 F.3d
514, 517 (4th Cir. 1994Prennen v. United StateBlo. 5:06-CV-00390, 2007 WL 983984, at *2
(S.D.W. Va. Mar. 27, 2007) (Johnstald.) (holding that the notice stube “sufficient to enable
the agency to investigate”).

Loss of consortium is an independent canisaction under West Virginia lawDuPont
v. United States980 F. Supp. 192, 196 (S.D.W. Va. 1997) (Goodwin, J.). Several courts,
including this district, have dismissed losscohsortium claims where only the injured spouse
presented an administrative claim, often noting that the spouse claiming loss of consortium neither

filed an independent claim nor ja&d the injured spouse’s claimd.; Bunner v. United States



No. 6:13-CV-20655, 2016 WL 1261151, at *14 (SAD Va. Mar. 30, 2016) (Johnston, J.);
Johnson v. United Stateg04 F.2d 1431, 1434 (9th Cir. 1983).

In the instant case, however, Mr. Smidid join Ms. Smith’s administrative claim.
Although the words “loss of congam” do not appear on the amiform or in the accompanying
letter, Mr. Smith is clearly identified as a claimant in his capacity as Ms. Smith’s husband. The
DHHS'’s denial letter recognizeldoth Mr. and Ms. Smith as claimants. Claimants need not
specifically identify the legal basis of theiaghs, although the legal basis of Mr. Smith’s claim
for Ms. Smith’s injuries, in his cagity as her husband, agiite clear. The Court finds that the
June 12, 2014 administrative claim and notice adetupaut the United States on notice of Mr.
Smith’s claim for loss of consortium. The basislaim described Ms. Smith’s injuries, including
permanent inability to deliver children, “damagertternal organs, weakerg of the pelvic floor
and a loss of feeling from some of the pelniErves, possible urinaincontinence and bowel
problems, and loss of sensation.(6/12/2014 Claim.) Those fagtcombined with Mr. Smith’s
inclusion as a claimaritprovided sufficient information to pait the United States to investigate
the incident and evaluate settlement options.usTthe Court finds that the United States’ motion

to dismiss should be denied.

2 Under these facts, the nature of Mr. Smith’s consortium injury is particularly obvieoisexample, his wife's
inability to bear children naturally means that he will not be able to have additional biological children within his
marriage. In other circumstances, a description of the consortium injury might be necessary to pifisietd s

notice to the agency.

3 The United States cited several cases in which thesspmlaiming loss of consortium was listed as a spouse, but
was not identified as a claimant and did not sign the claim form. The Court finds that those casesgarisiuigtie.

Mr. Smith was clearly identified as a claimant and the DHHS recognized him as a claimant. Mr. Berthold signed the
form after identifying himself as coundelr both claimants, setting the instant case apart from those in which only
the injured spouse signed the clairmfio  Thus, the question before the Qdarwhether the agency had sufficient
information to investigate his claim, raththan whether he presented a claim.
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B. Motion to File Supplemental Complaint
The Plaintiffs seek tble a supplemental confgant that includes MrSmith’s June 5, 2015
administrative claim. The United States arguesptantiffs lack jurisdiction if they do not seek
administrative relief prior to filing suit, and raot cure a jurisdictiomefect by completing the
administrative claims process while the suitpending. Given the Cots finding that Mr.
Smith’s loss of consortium claim was adequategspnted in the joint claim form submitted June

12, 2014, the Plaintiffs’ motion to file supplemental complaint is moot.

CONCLUSION

WHEREFORE, following thorough reviewd careful consideration, the COiRDERS
that theMotion of Defendant United States of Americ®temiss Plaintiff Scott Smith’s Claim for
Loss of Consortiun{Document 64) beDENIED, and that thePlaintiff's Motion to File a
Supplemental ComplaifiDbocument 70) b EENIED ASMOOT.

The CourtDIRECTS the Clerk to send a certified copytbfs Order to counsel of record
and to any unrepresented party.

ENTER: July 5, 2016

%QJW/

IRENE C. BERGER
UNITED STATES DISTRICT JLDGI_,
SOUTHERN DISTRICT OF WEST VIRGINIA




