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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

PARKERSBURG DIVISION
ERIE INSURANCE PROPERTY AND
CASUALTY COMPANY,
Plaintiff,
V. CIVIL ACTION NO. 6:13-cv-20879
KENNETH L. ROCKHOLD, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Now before the court are Plaintiff's Motidar Default Judgment and Summary Judgment
[Docket 10] and the Joint Motion to Enter Cens Judgment, Default Judgment, and Summary
Judgment [Docket 14]. For the reasases forth below, the motions aBRANTED with respect
to the default judgment andELD IN ABEYANCE with regard to the motion for summary
judgment and motion for consent judgmentgiag a ruling on the issue of mootness. The
remaining parties at®RDERED to show cause by Monday, May 12, 2014, at 5:00 p.m. E.D.T.
why the claims between Eriedurance Company and Shawna Wise, as mother and Administrator
of the Estate of Mercedes Wise, should notdismissed as moot. Finally, defendant William
Michael Young is herebl SM1SSED from this case without prejudice.

. Background
A. Procedural History
This is a declaratory judgment action regagdam insurance policgsued by the plaintiff,

Erie Insurance Property and Caky Company (“Erie”) to twaof the defendants, Kenneth L.
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Rockhold and Linda L. Rockhold. The Rockhololsn and operate a daycare business called
Lynn’s Little Wonders, another named defend&fault was entered against the Rockholds and
Lynn’s Little Wonders on August 26, 20135deOrder [Docket 7]; Clerk’s Entry of Default
[Docket 8]). On September 16, 2013, Erie movedentry of default judgment and summary
judgment. SeeMot. for Default J. and Summ. J. [Docket 10]).

On September 23, 2013, the plaintiff, Erie Irssxce Property and Cadty Company, and
two of the defendants, Shawna Wise and Mercedes Wise, filed a Proposed Consent Order declaring
that they had agreed that the insurance polidyndt cover the claims at issue in this caSee(
Proposed Consent Order [Docket 12]).

B. Factual History

This action arises out of the death of kktes Wise, the daughtefr Defendant Shawna
Wise. Mercedes Wise was found in a vehiclened by the Rockholds oudts of Lynn’s Little
Wonders daycare.See generallyCompl. [Docket 1] T 2). Subsequently, a wrongful death
complaint was filed against the Rockholds irithindividual capacities and as owners and
operators of Lynn’s Little WondersSéeState Court Compl. [Docket 1-1]). The state court
complaint, filed by Shawna Wise, as Administrator of the Estate of Mercedes Wise, alleges that,
on the morning of August 30, 2012, the Rockholds transported Mercedes Wise to Lynn’s Little
Wonders, but failed to removeer from the vehicle See idat 11 20-27; Compl. [Docket 1-1] 19
12-15). The complaint alleges that as a result,cilies Wise was left locked in the vehicle on a
day that was sunny and approximately 89 degrekseRheit, and the interior temperature of the
automobile escalated to extremely dangerous lev&deState Court Compl. [Docket 1-1] 1 30-

31; Compl. [Docket 1] 11 15). The complaint het alleges that Mercedes Wise was found in the



vehicle at approximately 5:00 p.m. on Aug88t having already sustained fatal injuri€&edState
Court Compl. [Docket 1-1] 11 33-34; Compl. [xet 1] § 16). The state court complaint alleges
that Mercedes Wise’s injuries were caused leyrtbgligence of the Rockholds and Lynn’s Little
Wonders. §eeState Court Compl. [Bcket 1-1] 11 35-47).

The instant case was filed by Erie, which sesldeclaration that an insurance policy it
issued to the Rockholds does not cover the allegsin the state court complaint. The policy at
issue, Ultracover HomeProtectmsurance Policy No. Q52-7500898€t“policy”) was issued to
the Rockholds for the period 8pril 25, 2012 through April 25, 2013S¢ePolicy [Docket 1-3]).
The policy was issued to protebeir residence, 319 Ranis RoadBelleville, West Virginia. ee
id.). Erie seeks “[a] declaration as to the nonexistence of coverage” under the policy related to the
death of Mercedes Wise, attorney’s fees, and cc&eQompl. [Docket 1], at 13-14).

1. Default Judgment
A. Legal Standard

District courts may enter érult judgment under Rule 55 of the Federal Rules of Civil
Procedure. Under Rule 55(a), entry of défasl warranted where “a party against whom a
judgment or affirmative relief isosight has failed to phd or otherwise defend . . . .” Fed. R. Civ.
P. 55. After a default is entered by the clergagsty may seek default judgment under Rule 55(b).
“Although the clear policy of the Res is to encourage dispositionfsclaims on their merits, trial
judges are vested with discretion, which mustilberally exercised, in entering such judgments
and in providing relief therefromUnited States v. Moradb73 F.2d 725, 727 (4th Cir. 1982)

(citations omitted).



Where service is proper, if a party has “faitecblead or otherwise defend,” that party is
in default and the well-pleadetlemyations in the complaint asliability may be taken as tru8ee
Fed. R. Civ. P. 55(aRyan v. Homecomings Fin. Netwp2&3 F.3d 778, 780 (4th Cir. 2001)
(“[T]he defendant, by his default, admits plaifiifwell-pleaded allegationsf fact[.]”) (quoting
Nishimatsu Constr. Co. v. Houston Nat’'| Ba®{5 F.2d 1200, 1206 (5th Cir. 1975) (citations
omitted)). However, “[a] default judgment mumtt differ in kind from, or exceed in amount, what
is demanded in the pleadings.” Fed. R. Civ5#(c). “The Court may grant a default judgment
when a properly served defemdidails to respond to a compiafor declaratory relief.Scottsdale
Ins. Co. v. Bounds$No. CIV. BEL-11-2912, 2012 WL 15765, at *3 (D. Md. May 2, 2012).

B. Discussion

Erie argues that the policy does not cover #legations in the state court complaint
because the policy was a homeowner’s insurgatiey that did not cover the Rockholds’ off-
premises business pursuits. Erie argues tf@tcording to the underlying wrongful death
complaint, no daycare services were conductethennsured premises, and the alleged loss did
not occur on the insured premises.” (Compl. [DadR€d] 31). Rather, Erie argues, “the crux of the
complaint is that Ms. Wise’s daughter allegedlas in the custody of Kenneth and/or Linda
Rockhold as owners and/or operators of Lynritdd.Wonders daycare, located at 41 Dempsie
Avenue, Parkersburg, West Virginia, and allegetigd after being left in the Rockholds’ vehicle
on a hot day outside of the daycaréd @t 1 32).

The policy, attached as &xhibit to the Complaint, prides $500,000 in “Bodily Injury
Liability Coverage” in the “Home and Raly Liability Protection” section.$%ee idJ 33; Policy

[Docket 1-3], at 14-15). The policy states: “Wél pay all sums up to the amount shown on the



Declarations which anyone we protect becomgallg obligated to pay as damages because of
bodily injury of property damage caused by an occurrence during the policy period. We will pay
only for bodily injury or property damage coverby this policy.” (Policy [Docket 1-3], at 14).
“Anyone we protect” is defirskas “you and the following refents of your household[.]1d. at

4). “UnderHome and Family Liability Protectioranyone we protect also means . . . any person
with respect to any vehicle covered by thidiggo Any person using or having custody of this
vehicle in the course of any bness use, or without permissiohthe owner is not anyone we
protect.” (d.). An “occurrence” is defined as “an accident, including continuous or repeated
exposure to the same general harmful conditiohd.’a 5). “Bodily injury means physical harm,
sickness, or disease, including memtadjuish or resulting death[.]id at 4).

Erie argues that exclusions within the policy take the injuries alleged in the state court
complaint outside of the policy’s scope of crage. The policy provides: “We do not cover under
Bodily Injury Liability Coverage, Riperty Damage Liability Coverager Personal Injury
Liability Coverage. . . Bodily injury or personal injurgrising out of business pursuits of anyone
we protect, other than business pursuits covered by this polidydt(16). Erie contends that this
provision exempts it from coverage because:

In the underlying matter, ¢hwrongful death complairalleges that the named

insureds, Kenneth and Linda Rockholde awners and/or operators of Lynn’s

Little Wonders daycare, failed to prapeaccount for Ms. Wise’s daughter’s

whereabouts, and left her unattended ingii@eRockhold’s parked vehicle outside

of the daycare on a hot and sunny day. The pro se answers filed by Kenneth and

Linda Rockhold do not deny that they oand/or operate the daycare. Moreover,

the daycare is a business activity that required to be licensed by the

state . . . . Accordingly, “bodily injurydbility coverage” and “medical payments

to others coverage” is precluded under the “essrpursuits” exclusion.

(Compl. [Docket 1] 11 52-53).



“[NIncluded in the conisleration of whether the insurer has a duty to defend is whether the
allegations in the complaint . . . are reasonab$geptible of an interpretation that the claim may
be covered by the terms thfe insurance policiesButts v. Royal Vendors, InRQ02 W. Va. 448,
449,504 S.E.2d 911, 912 (1998). Construing Erie’s plelkded facts as admitted by the defaulted
parties, IFIND that for the purposes of a default judgment, the complaint demonstrates that the
policy does not cover the allegatianghe state court complaintherefore, the plaintiff's motion
for default judgment ISRANTED.

[11.  Subject Matter Jurisdiction

In order for the federal courts have subject matter jurisdiction over a case, it must present
a case or controversy. This applies to declaratmgment actions, as well as actions for damages.
In a declaratory judgment action,

[i]t is, of course, essential that the federal jurisdiction extend to the suit. It is

necessary that the parties have a definite and adverse legal interest which will be

conclusively affective and determindy the judgment. Allthe elements of a

litigation must be present; onlydlprayer for relief is different.

Edwin Borchard,The Federal Declaratory Judgments A21 Va. L. Rev. 35 (1934). “Because
Article 11l of the Constitution limits the jurisdictioof the federal courts to ‘cases or controversies,’
the requirement that a justicialdentroversy be pleaded is so imgaott that the district court may
raise an objection . . . on its own motion if it i< n@ised by the partiesCharles Alan Wright &
Arthur R. Miller, 5Federal Practice and Procedu& 1238, at 410 (3d ed. 2004ge also, e.g.
North Carolina v. Rice404 U.S. 244, 246 (1971).

The federal courts cannot hear a caseltastbecome moot durinig pendency. Mootness
is “the doctrine of standing set antime frame: The requisite perml interest that must exist at
the commencement of the litigation (standing) necositinue throughout iesxistence (mootness).”
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U.S. Parole Comm’n v. Geraght$45 U.S. 388, 397 (1980) (quwy Henry Paul Monaghan,
Constitutional Adjudication: The Who and Whea Yale L.J. 1363, 1384 (1973)). “Essentially,
any change in the facts thatds the controversy melers [a] case moot.” Erwin Chemerinsky,
Federal Jurisdiction132 (6th ed. 2012). “[l]f the parties skttthe matter, a live controversy
obviously no longer existsld.; see also United Airlines, Inc. v. McDonalt32 U.S. 385, 400
(2977) (Powell, J., disséng) (“The settlement of an indidual claim typically moots any issues

associated with it.”).

In this case, Erie and Ms. Wise asked this court to enter a consent judgment regarding the

policy. (SeeProposed Consent J. [Docket 124)it, the parties statdtiey had agreed to a number

of issues. $ee generally igl. With regard to the interpretation of the policy, the Proposed Consent

Judgment stated:

First, Ms. Wise agrees that “bodily jumy liability coverage” and “medical
payments to others coverage” is precluded under the “business pursuits” exclusion
of the policy where the loss allegedly oned as a result of daycare services
provided to Ms. Wise’s daughter by Kennatid Linda Rockhold as owners and/or
operators of Lynn’s Little Wonders, andetdaycare is a busise activity that is
required to be licensed by the state.

Second, Ms. Wise agrees that “bodilyuny liability coverage” and “medical
payments to others coverage” is precluded under thefegsional services”
exclusion of the policy wherthe loss allegedly occurres a result of daycare and
transportation services provided to M¥ise’s daughter by Kenneth and Linda
Rockhold as owners and/or operatofs&ynn’s Little Wonders daycare.

Third, Ms. Wise agrees that to the exténgny, that the premises of Lynn’s Little
Wonders daycare, which is not an irexli location, are owned by or rented by
Kenneth and Linda Rockhold, the policy excludes coverage for “Bodily injury . . .
arising out of any premises owned byrented to anyone we protect which is not
an insured location.”

Fourth, Ms. Wise agrees that “bodilyjury liability coverage” and “medical
payments to others coverage” is pueldd under the “auto use exclusion” of the



policy where the alleged immediate caus¢hefinjury giving rise to the wrongful
death complaint involvethe use of a vehicle.

Finally, Ms. Wise agrees that to the exttthat Ms. Wise seeks punitive damages,

the policy excludes coverage for “Punitive or exemplary damages and related

defense costs.”

Based upon the allegations in her ungiad wrongful dedt complaint, the

language of the homeowners insurance padisyed by Erie to the Rockholds, and

the law, Ms. Wise agrees that theradsduty to defend or indemnify Kenneth and

Linda Rockhold and Lynn’s Little Wonde daycare from and against the

underlying wrongful death complaint.
(Id. 11 14-19).

Although the parties argue that the Propo€eshsent Judgment does not constitute a
settlementgeeJoint Mot. to Enter Consent J., Defaultand Summ. J. [Docket 14], at 2), they
also admit that Ms. Wise and Erie agreed étdry of a consent order that the homeowners’
insurance policy issued by Erte defendants Kenneth andnda Rockhold does not provide
coverage for the allegations in her underlyigongful death complaint against defendants
Kenneth Rockhold, Linda Rockhold, and Lynn’s Little Wondeid” &t 3). The purpose of a
declaratory judgment action is to declare the righis legal relations of the interested parttese
28 U.S.C. § 2201(a). If the parties have agredddm rights and legal lations, it does not appear
to me that | can retain jurisdiction @vthis case. The parties are theref@ORDERED to show
cause as to why the case between Erie and Wise should not be dismissed as moot.

V. Defendant William Michael Young

In the Motion for Default Judgment and Sumyndudgment, Erie refers to Ms. Wise as
“[tlhe remaining defendant[.]”SeePl.’s Mot. for Default J. and Summ. J. [Docket 10], at 1).
However, William Michael Young, as father of Medes Wise, was also named as a defendant.

(SeeCompl. [Docket 1]). From the docket, it does appear that Mr. Young was ever served with
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the complaint. Federal Rule of Civil Procedure 4 requires that “[i]f a defendant is not served within
120 days after the complaint fded, the court—on motion oon its own after notice to the
plaintiff—must dismiss the actiomithout prejudice against that deféant or order @t service be
made within a specified time.” Fed. R. Civ.&m). The complaint was filed on July 23, 2013,
286 days ago. The plaintiff has neither addesl this failure nor shown good cause for it.
Therefore, William Michael Young is hereb}t SM1SSED from this action whout prejudice.
V. Conclusion

Based upon the foregoing, Plaintiffs Motion for Default Judgment and Summary
Judgment [Docket 10] and theidoMotion to Enter Consent Judgment, Default Judgment, and
Summary Judgment [Docket 14] &&RANT ED with respect to the default judgment ahBEL D
IN ABEYANCE with respect to the motion for summgndgment and consent judgment. The
parties ar®©RDERED to show cause as to why the claims between Erie and Shawna Wise should
not be dismissed as moot. Finallyfetedant William Michael Young is herelt SMISSED from
this action without prejudice.

The courtDIRECT S the Clerk to send a copy of thisder to counsel of record and any
unrepresented party.

ENTER: May 5, 2014
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JOSEPH R GOODWIN |
UNITED STATES DISTRICT JUDGE




