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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

LISA KAY FLAMINIO ,
Plaintiff,
V. Case N019-C-312
SAM MCLAIN,

Defendant.

DECISION AND ORDER

Plaintiff Lisa Kay FlaminiosuedDefendant Sam McLain fonegligence resulting i
seriousinjuries shesustainedvhen she fell nine feet onto a concrete patio after stepping |off a
deck attached to McLain’s homd&he deck from which Flaminio fell did noabe a railing.The
complaint alleges that Flaminio and McLain are citizens of Michigan and Wiscoespectively,
and the amount in controversy exceeds $75,000. The court thus has jurisdiction under 28 U.S.C.
§ 1332. The case is before the court on IMa’s motion for summary judgment. dain
contends he is entitled to summary judgment because Wisconsin’s builder’s statpese,
Wis. Stat. § 893.89, precludes Flaminio’s negligence actiéor the reasons that follow,
McLain’s motion for summarjudgment, Dkt. No. 21, will be denied.

BACKGROUND

On or about October 20, 2017, Flaminio visited McLain’'s home at 4521 JFK Lane,
Florence, Wisconsin. Defs.” Proposed Findings of Fact (DPFOF), K2ONo. 23. Flaminio,
a kitchen and bath designer for Hometowne Lumber, and McLain, a construction contratfor, m

through their work.ld. at I 3. Flaminio visited McLain’s home on or about October 20, 2017, at
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his invitation. Plaintiff's Additional Facts (PAF), 1 3Dkt. No. 29. They initially dicussed
work projects, but then socialized over drinks. DPFOF, § 23. Flaminio consumed one ¢
wine and began on a second glass of wine during the eveiraf. T 24.

After dark, Flaminio went outside to smoke a cigarette, proceeding through a glag
and onto the deck; the exterior light—operated by an interior switch in the kitehasef. Id.
at 71 19, 25, 228. Subsequentlyk-laminio fellfrom thedeckonto a concrete patio abonine
feet below the decwhere she was found by McLainhd. at 1 1830. A the time of her fall, th
deck did not have a railing, a fact that McLain did not share with Flaminio befersteghped
onto the deck; nor did McLawarnFlaminio not to go outside on the dedk. at § 26. Flaminig
assets that she fell because the deck did not have a railohcat § 29. At the time of her fal

the deck’s dimensions allowed an individual to exit the kitchen door, walk eighteen inche

jlass of

s doo

s, and

then fall nine feet below. PAK 29. The fall caused Flaminio personal injuries, including injuries

to her legs, spine, pelvis, and arm, along with a broken femur and brain injury. F¥PEQsee
also Dkt. No. 1 at 2.

McLain purchased the property where his house is located in 1997; initially, he lia¢
mobile home that was on the property while his current home was under constri®RieOF,
11 89. McLain started construction on his current home in fall 1999, which was complg
spring 2000.1d. at  10. In 2002, McLain added an exterior staircase, small wooden dec
sliding glass door (opening to the kitchen) to his holdeat § 11. McLain used these additieRs
the sliding door, deglkand staircase-as an entrance and exit to his horie.at § 14. The decl
did not have a raitg at the time of construction and remained without a railing when Flar
fell on October 20, 2017d. at 7 1516. McLain claims he intended to add a railing to the d

but did not do so until some point after October 20, 20d7.The stairs ath deck have not beg
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altered since construction in 200R. at § 13. The outside deck was required to have a ralling,

according to the applicable building codel. at J 17. A threseason room was included in t
original plan for the home; it would have attached to the back of the home, but was
completed. PAF, 119, 11. The sliding door from the kitchen would open to the deck; the €
to the threeseason room was to be from outside the home, about fifteen to eighteen inchg
the kitchen door.1d. at  16. Florence County issued McLain a building permit to constru
house on November 7, 2001, which expired on November 11, 200&. 1 2425. McLain did

not renew the building permit and Florence County never made a finattigpafter it issueq

ne

never

ntrance

bs from

't his

the permit.ld. at 11 6661. McLain performed work on the threeason room between 2005 gnd

2006. Id. at T 22.
LEGAL STANDARD
Summary judgment is appropriate when the moving party shows that there is no ¢
issue as tany material fact and that the moving party is entitled to judgment as a matter
Fed. R. Civ. P. 56(a). In deciding a motion for summary judgment, the court must viq
evidence in the light most favorable to the 1moaving party. Johnson v. Advocate Health &

Hosps. Corp., 892 F.3d 887, 893 (7th Cir. 2018) (citiRgrker v. Four Seasons Hotel, Ltd., 845

enuine

Df law.

W the

F.3d 807, 812 (7th Cir. 2017)). The party opposing the motion for summary judgment must

“submit evidentiary materials that set forth specidicté showing that there is a genuine issug

for

trial.” Sege v. Shell Oil Co., 612 F.3d 932, 937 (7th Cir. 2010) (citations omitted). “[A] facfual

dispute is ‘genuine’ for summary judgment purposes only when there is ‘soffievidence

favoring the nonmoving party for a jury to return a verdict for that par@utlaw v. Newkirk,

259 F.3d 833, 837 (7th Cir. 2001) (quotiAgderson v. Liberty Lobby, Inc., 477 U.S. 242, 249

(1986)). “[A] ‘metaphysical doubt’ regarding the existence of a genuinésfag is not enoug

h




to stave off summary judgment, and ‘the nonmovant fails to demonstrate a genuirierissale
where the record taken as a whole could not lead a rational trier of fiaact tor the noamoving
party.” 1d. (quotingLogan v. Commercial Union Ins. Co., 96 F.3d 971, 978 (7th Cir. 1996)).
Summary judgment is properly entered against a party “who fails to meti@nang to establish
the existence of an element essential to the party’s case, and on which that lpaggnihe
burden of proof at trial.”Austin v. Walgreen Co., 885 F.3d 1085, 10888 (7th Cir. 2018) (citing
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)).

ANALYSIS

Flaminio arguesthat McLain’s negligencecausedher injuries. Under Wisconsirlaw,

everyore “hasa dutyto use ordinaryarein all of his orheractivities,anda persons negligent
whenthatpersorfails to exerciseordinarycare.” Alvarado v. Sersch, 2003WI 55, 14, 262Vis.
2d 74, 662 N.W.2d 35@iting Gritzner v. Michael R., 2000WI1 68, 11 20 & 22, 23®Vis. 2d 781,
611 N.W.2d 906). [h Wisconsin a dutyto use ordinarycareis establishedwheneverit is
foreseeable¢hat a persors actor failure to act might causeharmto some other person.ld. A

claimfor negligenceequiresestablishng: “ (1) A duty ofcareon thepartof the defendan(2) a
breachof thatduty; (3) acausalconnectiorbetweerthe conducandthe injury;and(4) anactual
loss ordamageasaresultof the injury.” Miller v. Wal-Mart Stores, Inc., 219Wis. 2d 250, 260,
580 N.W.2d 233 (1998) (quotirgockweit v. Senecal, 197 Wis. 2d 409, 418, 541 N.W.2842
(1995)). Though the complaintails to allege any specific negligentacts or omissions on
McLain’s part,it appeardrom Plaintiff's Memorandum of.aw OpposingDefendant’s Motion

for SummaryJudgmenthatsheis claimingMcLain’s negligenceconsistechot only of hidailure

to install arailing on hisdeck, butalsohisfailure to providelighting sothe dangerous condition




could beseernby hisguestspr atleastwarnherof thedangerous conditiomeforeshewentoutside
onto hisdeck.

McLain arguesthat he is entitledto summaryjudgmentbecauseNisconsin’s builder’s
statuteof reposeis. Stat.8§ 893.89precluded-laminids negligencectionagainshim. Sedion
893.89(2)statesn pertinentpart

Exceptasprovidedin sub.(3), nocauseof actionmayaccrueandnoaction
may be commencedjncluding an action for contribution or indemnity,
againstthe owner oroccupier of the property or againstany person
involvedin the improvemento real propertyaftertheendof the exposure
period,to recoverdamagesor anyinjury to property for anyinjury to the
person, ofor wrongfuldeath arisingout ofanydeficiencyor defectin the
design, land surveyng, planning, supervision or observation of
constructionof, the constructiomf, or the furnishing ofmaterialsfor, the
improvemento realproperty.
Thestatutein effectat thetime of theaccidentdefined “exposure periodd meantenyeas after
the “dateof substantiatompletionof the improvemento real property.” Wis. Stat.§ 893.89(1)
(2015-16).Effective April 5, 2018t wasreducedo sevenyears.

Flaminio arguesthat the statute of repose does not appligp this casebecausethe
improvementwas neer “substantiallycompleted.” The phrag “substantial completion’s not
definedby statute,but the Wisconsin Court dippealsconstruedhis phrase othe statute(as
phrasedin a priorversionof the statuteas “substantialcompldion of construction”)in Holy
Family Catholic Congregation v. Subenrauch Assocs., Inc., 136Wis. 2d 515, 520, 402 N.W.2
382(Ct. App. 1987). The courtreasonedhatthe phrasésuggestdhatthe period beging run
sometime beforefinal completion,” but‘[p]recisely when substantiacompletionoccurs. . .
cannot baliscernedrom thefaceof thestatute’and fustifiably invites the partiesto disagree.”

Id. at 521. Considering the common use of therd “substantial’and absentclearlegislative

intent, the court founthat“the dateof occupatiorandusefor its intended purposis asignificant




factorin signalinga building’s substantial completionld. at 524. Basedonits carefulanalysis,
the court concluded irloly Family that construction should béeemedsubstantiallycomplete
whenthe buildingis first occupiedfor its intended purposeld. at 525.

In this case,it is undisputedthat McLain had occupiedthe homewhere the accident
occurredas aresidenceor morethanten yearsbeforethe accidentoccurred. But unlike Holy
Family andothercasesapplying thestatutejt appearsisoccupancyasnotlawful. Understate
law, McLain wasrequiredo obtain a buildingpermitfor hisresidencendhave dinal inspection
beforehe occupiedit. The WisconsinAdministrative Coderequiresthat building permits be
obtainedfor residentialdwellings. Wis. Adm. Code 8SPS320.08. The Codefurther provides
that subjectto exceptionsnot relevanthere, “the dwelling may not beoccupieduntil a final
inspectionhasbeenmadethat finds nocritical violations ofthis codethat could reasonably b
expectedo affectthe healthor safetyof a person using thdwelling” Wis. Adm. Code §8SPS
320.10(4)(h). SinceMcLain’s residencehad neverbeenfinally inspectedandlegally approved
for occupancyit wasneversubstantiall)completed. It thus followsthatthe exposure periodas
not run.

In additionandalternatively,it should be notethatthereareseveralstatutoryexceptions
to the statuteof reposewhereliability is not precluded.As providedin Wis. Stat.§8 893.89(4),
the statuteof reposas applicableto any of the following:

(@) A personwho commits fraud, concealmentor misrepresentation
relatedto adeficiencyor defectin the improvemento real property.

(b) A personwho expresslywarrantsor guaranteeshe improvemento
realproperty,for theperiodof thatwarrantyor guarantee.

(c) An owner oroccupierof real propertyfor damagegesultingfrom
negligencein the maintenance,operation or inspection ofan
improvemento realproperty.

1%




Here,evenif McLain’s improvementdo thereal estateweredeemedsubstantiallycompleteten
yearsbeforetheaccident his concealmenof the serious code violatiomencerningheabsence
of arailing by failing to requesta final inspectionwould renderthe statuteinapplicable unde
§ 893.89(4)(a) And Flaminio’sassertionshathewasalsonegligenin failing to providelighting
sothatshe couldseethe dangerous condition atleastwarnherbefore shaventout on thedeck
would fall within the exceptionin § 893.89(4)(c). Such failures amountto allegationsof
negligencen theoperationor maintenaceof the improvemenb realproperty. Forthesereasons
aswell, Flaminio’s actionis not barredby Wisconsin’s building improvemerstatuteof repose.
McLain’s motionfor summaryjudgment musthereforebedenied

In sum, under Wisconsitaw, McLain owed a duty of ordinarycareto all, including
Flaminio,aninvited houseguest. Whetherhebreachedhatdutyis a questiorior ajury. Section
893.89 does ndiarherclaim.

CONCLUSION

Based upon the foregoing analysis, Defendant’s motiosuimmmary judgment (Ki. No.
21) isDENIED.

SO ORDERED at Green Bay, Wisconsin this 23rd dayl@écember, 2019

s/ William C. Griesbach

William C. Griesbach, District Judge
United States District Court




