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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

GENWORTH LIFE AND ANNUITY
INSURANCE COMPANY,

Plaintiff,
V. Case N019-C-698
JENNIFER GRAHAM MUNAO,
LOUIS ANDREW MUNAO, JR., and
GENA M. FISCQ

Defendant.

DECISION AND ORDER

Plaintiff/Stakeholder Genworth Life and Annuity Insurance Company filed |thi
interpleader action naming decedent Louis Munao, Sr.’s wife and two childmanhiis first
marriage as defendants due to their conflicting claims for the proceeds due lifelgrsurance
policy issued by Genworth. Genworth is an insurance company organized under tloé Jaws
Virginia, with its principal place of business located in Virginia. Jennifeh&raMunao, Louis
Munao, Jr., and Gena Fisco reside in and are citizangsaonsin. The face amount of the poligy
is $250,000. Thus, this court has jurisdiction under 28 U.S.C. § 1332. Presently before the court
are the defendantgnotions for declaratory judgment on their claims against the Policy.
Specifically, both LouidMunao, Jr., and Gena Fisco sealeclaratory judgmeriinding that they
are entitled to 100% of the proceeds, while Jennifer Graham Munao seeks a ruling that the
proceeds are mixed martial property and should be divided between the three defdrutams

following reasonsl.ouis and Gena’s mmn will be grantecindJennifer’s motiowill be denied.
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BACKGROUND

Louis Munao, Sr., and Diedre Munao were married on March 3, 1984, and ha

children,Louis, Jr., and GendlLouis, Jr.,and Gena@&ontend that Diedre Munao filed for divor¢

from Louis, Sr., in 2002. Diedre arduis, Sr., agreed that, during the pendency of the diva
Louis, Sr., would acquire a life insurance policy desigrtpGenaandLouis, Jr., as the sole an
irrevocable primary beneficiariesLouis, Sr., submitted an application for a $250,000
insurance policy to Genworth on April 3, 2003, designating his primary beneficiar@sna M.
Munoa for 50% share and Louis Munoa, Jr., for 50% share. Dkt. lat20. On June 1]
2003, Genworth issued the life insurance policy that is the subject of this action toSroui$e
divorce action was dismissed but waterre-filed on December 2, 2003, in the Circuit Court
Door County, WisconsinSee In re the marriage of: Deidre Munao v. Louis Munao, Case No.
03+A-164. On July 21, 2004, Deidre and Lquts.,signed a Marital Settlement Agreement
the divorce action. Dkt. No.-1 at 67. Under Section V.A. of the Agreemdrduis, Sr., was
required to “maintain in full force and pay the premiums on his policy of life insenaitb a
face amount of $250,000 on his life, with the parties’ children named as sole and irrev
primary beneficiaries until the youngest child reaches the age of tyag@runtil the younges
child has reached the age of nineteen so long as the child isngues1 accredited course
instruction leading to the acquisition of a high school diploma or its equivalehtat 71.
Louis, Sr., andlenniferwere married on September 10, 2006, had two children.In

the meantime, Loujsr., the youngest child @buis, Sr.’s first marriagewas 18 years old whe
he graduated from high school in June 2009. Even though he was no longer required
under the divorce decrekeguis, Sr., continued to make premium payments on the life insur|
policy dter Louis, Jr., reached the age of majorityGena and Louis, Jr., remained the g

beneficiaries of the PolicylLouis, Sr., died on February 19, 2019.
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At the time ofLouis, Sr.’s death, Gena and Louis,, were the primary beneficiaries
record for the Policy, to each receive 50% of the Policy proceeds. O RIar2019Jennifer
submitted a completed Proof of Loss Claimant Statement to Genworth, seeking paf/ment
of the death benefit from the Poli@g his surviving spouse. On March 25, 2Q1&is, Jr.,
submitted a completed Proof of Loss Claimant Statement to Genworth, seekingnpayiine

proceeds, anGenasubmitted a completed Proof of Loss Claimant &tetg to Genworth o

April 11, 2019. Faced with te conflicting claims, Genworth commenced this interplegder

action and moved to deposit the proceeds with the court and requested to be dismisdes
action. Having granted Genworth’s motion, thertauill proceed to the merits of the case.
LEGAL STANDARD

Summary judgment is appropriate when the movant shows that there is no genuir
of material fact and that the movant is entitled to judgment as a matter of law. F&d. R.
56(a). In deciding a motion for summary judgment, the court must view the evidence an
all reasonable inferences that favor them in the light most favorable to thmavimg party.
Johnson v. Advocate Health & Hosps. Corp., 892 F.3d 887, 893 (7th Cir. 2018) (odiParker v.
Four Seasons Hotels, Ltd., 845 F.3d 807, 812 (7th Cir. 2017)). The party opposing the m
for summary judgment must “submit evidentiary materials that set forth specificsiaowing
that there is a genuine issue for triaBegel v. Shell Oil Co., 612 F.3d 932, 937 (7th Cir. 201
(citations omitted). “The nonmoving party must do more than simply show that theredgd
metaphysical doubt as to the material factsl” Summary judgment is properly entered aga
a party “who fails to make a showing to establish the existence of an elemeniakssdhe

party’s case, and on which that party will bear the burden of proof at tAaktin v. Walgreen

Co., 885 F.3d 1085, 10888 (7th Cir. 2018) (citingelotex Corp. v. Catrett, 477 U.S. 317, 322

(1986)).

from t

e issue

0 mak

ption

som

nst




ANALYSIS
The parties dispute their respective entittement to the life insurance proceEeds

though LouisJr., andsenaare named as the sole beneficiaries of the procéexsifercontends

that a portion of the life insurance proceeds are martial property under Wig 6161 (3) and

should be paid to her, the surviving spouse. Section 766.61 classifies the marital groperty

component of life insurance policies and proceeds and provides that “[t|he ownest@Egtiahd
proceeds of a policy issued before the determination date which designates thd assting
owner are mixed property if a premium on the policy is paid from marital propé#dy the

determination date, regardless of the classification of property used to paijmpeeon that

policy after the initial payment of a premiuon it from marital property.” Wis. Stal.

§766.61(3)(b). The marital property component of the ownership interest and proggeds |

calculated by “multiplying the entire ownership inter@stl proceeds by a fraction, the numerator

of which is the period during marriage that the policy was in effect tiftedate on which a

premium was paid from marital property and the denominator of which is the emioe et
the policy was in effect. Id. Genworth issued the life insurance policy.twis, Sr., on June 11
2003, andlenniferand Louis, Sr., were married on September 10, 2066niferasserts that th
premiums on the Policy were paid from marital property for a period of 149 mofgmying
the statutory formulajJenniferclaims that 79% of the proceedsmarital property and she
therefore entitled to 50% of those proceeds, or $98,750.00.

Louis, Jr., andGenaclaim that thepolicy proceeds are not subject to Wis. S
8 766.61(3)(b) because theasrptionoutlined in Wis. Stat. § 766.61(5) applies in this case.
exenption provides that “[t]he interest of a person as owner or beneficiary of a potjoyred
under a decree or property settlement agreement incidargrior marriage or to parenthood

not marital property, regardless of the classification of property used tpreayums on tha
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policy.” 8 766.61(5). Louis, Jr., andGenaassert that they are entitled to 100% of the

insurance proceeds becalseiis, Sr., acquired thgolicy as a condition of the marital settlemg

life

nt

agreementind they acquired their interests as beneficiaries under the same maritadeseitle

agreement

Jenniferdoes notlispute thatas a condition of the Marital SettlementrAgmentLouis,
Sr., was required to maintain a life insurance golith a face amount of $250,0@d his life
naming Louis Jr., andsenaas the sole beneficiarieSee Dkt. No. 11 at 71. Instead, slasserts

that8 776.61(5) does not apply becatise Marital Settlement Agreement only requitexlis,

Sr., to maintain the life insurance policy urtibuis, Jr., reached the age of majority, which

occurred in June 2009 when he graduated from high sclba.relies on two case&gtna Life
Insurance Co. v. Hager, 930 F. Supp. 343 (E.D. Wis. 1996), aidDonah v. McDonah, 359 Wis.
2d 676, 859 N.W.2d 629 (Ct. App. 2014), to support her proposition thatéhgarndoes not
apply once the beneficiaries reach the age of majority. These cases araidislrlg, however|
because the courits those casedid not discuss the applicability of/6.61(5) to a dispute ove
life insurance proceedsinstead, the courts in those cases addresbether the decedent
children could obtain a constructive truster their fathers’ life insurance proceeds when
improperlyremoved his children as the beneficiaries

In this caselouis, Sr., maintained the life insurance policy pursuant to the mar
settlement agreement, aBd@66.61(5) states that a life insurance policy is not marital prope

the ownership or beneficiary interéstacquired under a decreeproperty settlenmeé agreement
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incident to a prior marriage . . . Jennifer argues that ttg766.61(5) exemption does not apply

because the policy was not “acquired” under a divorce decree or marital settlemeneagr|

She points out that Louis, Sr., acquired the policy before the divorce. Relying on thg
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language of the statute, Jennifer contends that the policy must be considered mixgy gnmed
premiumswere paid from marital property.

Although the policyvasacquired by Louis, Sr., before the divorites fact that the divorc
agreement requiredouis, Sr.,to maintain the policy in full forcevith the children named a
beneficiaries until the youngest child reached the age mirityameans that the children’s leg
interess as beneficiaries were acquired under the property settlement agreement th
incorporated into the divorce decree. To hold otherwise would remove any policyhieg
protection provided by the exemption that was already in effect at the timeithyevyss issued
Since many arentsin such situationsiready have life insurance at the time of a divotie,
constructionJennifer advancewould render the exemption ineffectual for many children
undermine the obvious intent of the statute. Wisconsin courts have insidtedsth&utory
provision be read “in the context in which it is used; not in isolation but as part of a wh

relation to the language of surrounding or closelatedstatutesand reasonably, to avoadbsurd

or unreasonable results3ate ex rel. Kalal v. Cir. Ct. for Dane Cty., 2004 WI 58, { 34, 315 Wis.

2d 293, 759 N.w.2d 571. In construingstatute Wisconsin courtsavor aconstructionthat
fulfills the purpose of thetatuteover one that defeats statutory purpdsk.Applying these rules
here, itfollows that the exemption i8766.61(5) applies.

The fact that.ouis, Sr., continued to maintain the poliafter Louis, Jr., reached the ag
of majority does not alter § 766.61(5)’s application, as there is no provision in the statute
proceeds of a life insurance policy become marital property if the conditions whadr an
individual is required to maintain the policy are satisfi&te fact that.ouis, Sr., nevechanged
the beneficiary designation d@nnifer oihis other childrenthough he was legally free to do s

suggests that he intended to continue the policy for the berdiis children from his first

marriage, and Jennifer offers no evidence suggestheywise. In fagthere is no evidence that
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Jennifer objected to using marital property tmntinue makng premium paymentsvithout
changing the beneficiary designatioria any eventpecause thbeneficiary interests of Louis
Jr., and Gena were adged under the divorce decree, the proceeds of the policy are not n
property, regardless of whethesuis, Sr., used marital property to pay premiums on the po
Louis, Jr., andsenaare therefore entitled to the benefits deposited with the.cour
CONCLUSION

For thesereasonsGenaFisco andLouis Munao, Jr.’s motion for declaratory judgme
(Dkt. No. 21) isGRANTED andJenniferGraham Munao’s request for declaratory judgmer
DENIED. The Clerk is directed to enter judgment declaring that Gena M. Fisco and
Andrew Munao, Jr., are the beneficiaries of the Genworth policyeantis entitled tofifty
percent (50%pf the proceeds payable thereunder, together with interBsirty days from the)
date of judgment if no notice of appeal is filed by that time, or earlieragtatement byennifer
Graham Munao that she does not intend to appeal, the Clerk is directed to pay tosGeaad
Louis Munao, Jr., th proceesd previously depost with the court together with accrued interg
In the event of an appeal, the Clerk shall withhold payment until further orderaduhte

SO ORDERED at Green Bay, Wisconsthis 18th day of December, 2019.

s/ William C. Griesbach

William C. GriesbachDistrict Judge
United States District Court
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