Tracy Ehmann

Oshkosh Corporation

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

TRACY EHMANN,
Plaintiff,
V. Case N019-C-1128
OSHKOSH CORPORATION

Defendant

DECISION AND ORDER DENYING DEFENDANT'S
MOTION FOR PARTIAL DISMISSAL

Plaintiff Tracy Ehmannfiled this action alleging that DefendantOshkosh Corporatiof
terminatedher employmentin retaliationfor protectedactivity underthe Fair Labor Standards
Act (FLSA), 29 U.S.C. § 208t seq, andthat Defendanfailed to accommodatéerdisability in
violation of the Americanswith Disabilities Act (ADA), 42 U.S.C. 8§ 1213%t s@. Presently
before the courtis Defendant’smotion to dismiss Plaintiff's FLSA claim pursuantto Rule
12(b)(6) oftheFederaRulesof Civil Procedure fordiling to stateaclaim uponwhichrelief can
begranted For thereasonstatedbelow, Defendant'snotionto dismisswill bedenied

LEGAL STANDARD
Amotionto dismissunder Rulel2(b)(6)challengeghe sufficiency of the complainto
stateaclaim uponwhich relief maybe granted Fed.R. Civ. P.12(b)(6). Rule 8mandateshata
complaintneedonly include“a shortandplain statemenbf theclaim showingthatthe pleaderis
entitledto relief.” Fed.R. Civ. P.8(a)(2). The Supreme Courtdsheldthata complaint mus
containfactualallegationghat“raisearightto relief abovethespeculativdevel.” Bell Atl. Corp.
v. Twombly 550U.S.544, 555 (2007)While aplaintiff is notrequiredto pleaddetailedfactual

allegations,she mustplead “more than labels and conclusions.”ld. A simple, “formulaic
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recitationof theelementsof acauseof actionwill not do.” Id. In deciding amotionto dismiss,
the court mustcceptthe plaintiff's well pleadedfactual allegationsas true and view those
allegationsand any inferencesreasonablydrawn from themin the light most favorableo the
plaintiff. Yasakv. Ret.Bd. of thePolicemen’sAnnuity &BenefitFund of Chi, 357 F.3d 677, 678
(7th Cir. 2004).

ALLEGATIONS CONTAINED IN THE AMENDED COMPLAINT

Plaintiff was employedby Defendantas a designerfrom aboutMarch 2013 untilher
dischargeon April 20, 2018. Plaintiff's husbandEric Enmannwas a production workefor
Pierce Manufacturinginc., a wholly owned subsidiary division of DefendaMr. Ehmann
commenced classandcollectiveactionon February29, 2016 allegingviolations of thewage
andovertimeprovisions of the=LSA. Mr. Ehmann’slawsuitled to the paymentof millions of
dollarsin damageso aclassof Pierceproductionworkers. PiercethenterminatedMr. Ehmann’s
employmentin aboutMarch of 2017,andin responseMr. Enmannfiled anotherawsuit, this
time alleging Pierce violated the anttretaliation provisions of theFLSA. This secondsuit
concludedwith a confidentialsettlementand on February26, 2018all other disputefetween
Mr. EhmanrandPiercewereresolved.

Onthe samedayMr. EhmanrandPierceresolvedthesecondawsuit Defendant providec
a“FINAL WARNING” letterto Plaintiff thatinformed her okpecificconditionsregardingher
employment. In particular,Plaintiff wasrequiredto arrive at work no laterthan8:30 a.m., she
could no longework past6:00 p.m.andshewasnotallowedto work remotely Priorto receiving
the “FINAL WARNING” letter, Plaintiff allegesthat she worked “around the clock, and/or
traveled, and/orworked on weekends, and/or worked during howmsll outside of a 3e-5

workday.” Am. Compl. I 37Dkt. No. 4. Sheallegesthat shecustomarilystartedher shift after




8:30 a.m."at least90% of thetime” andworkedpast6:00 p.m.“at least90%” of thetime. Id.
1971, 73.

Plaintiff hassufferedfrom Crohn’sdiseasdor approximately30yearsandclaimsshe las
“debilitating mentalillnessin theform of stressandanxiety,attributedprimarily to herjob.” Id.
11 41-44. Throughoubher employment,Plaintiff's doctor recommendedhat Plaintiff’'s daily
work schedule b#lexible to accommodatder Crohn’sdisease Plaintiff allegesthat Defendant
was aware of her disability and her doctor's recommendationsxcusedher Crohn’sfelated
absencesand before issuing theFinal Warning letter, had allowed Plaintiff and the other
memberof herdepartment Hexible work scheduleandthe optiorto work remotely. Sheclaims
thattheflexible scheduleandherability to work remotelyallowedherto modify herscheduldo
manageherdisability.

BeforereceivingtheFinal Warningletter, Plaintiff allegesshehadnotreceivedany other
warningsor disciplinaryactionof anykind. Id. { 60. Defendantstatedthat its healthbenefits
administratodirectedit to issuethe Final Warningletterasaresultof theadministrator'sinding
thatthe 135 hourPlaintiff wasabsenfrom work in 2017werenotmedicallynecessaryld. { 61.
Plaintiff allegesthat she followed thenew restrictionscontainedn the Final Warningletter and
contactedDefendantinquiring why shewasthe onlymemberof her departmento be subjected
to thenewrestrictions.Sheclaimsshereceivedno substantive response herinquiries.

On April 20, 2018 Plaintiff wasnotified that shewasdischargedrom heremployment,
effective immediately. Id. | 77. Defendaniassertedhreereasondor dischargingPlaintiff: she
worked outsidef “core business hoursh violation of thetermsof the Fnal Warningletter, she
had “unauthorized” company property on her cell phonein violation of a confidentiality
agreementandshesaid“negative’thingsabout hercolleagues.ld. § 78.Plaintiff denieghatshe

engagedn this conduct. She allegesthat after her discharge,shereceiveda call from the
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administrativeassistandf one ofDefendant’svice presidenta/hotold Plaintiff thatherhusband’s

lawsuitswere a motivating factor in her dischargePlaintiff thenfiled this actionclaiming that

Defendanviolatedboth theFLSA andthe ADA whenit terminatecheremployment.
ANALYSIS

Plaintiff claims Defendantterminatedher employmentin retaliation for engagingin
protectedactivity under thé=LSA. TheFLSA makest unlawful “for anyperson . . to discharge
or in anyothermannerdiscriminateagainstany employeebecaus suchemployeénhasfiled any
complaint” or otherwiseengagedn protectedactivity under theFLSA. 29 U.S.C. § 215(a)(3
(emphasisadded).To stateatypical retaliationclaim under thé=LSA, aplaintiff mustallegethat
sheengagedn activity protectel by the FLSA, heremployertook anadverseemploymentaction
againsther,andacausalink existsbetweernthetwo. Sloanv. Am.Brain TumorAss’'n 901 F.3d
891, 894(7th Cir. 2018). DefendantlaimsPlaintiff's FLSA claim must bedismissedecause
theamendedtomplaintdoesnotcontainanyallegationssuggestinghatPlaintiff herselfengaged
in protectedactivity. Defendantargueghat no courthasheld that a plaintiff may proceedon an
FLSA retaliationclaim basedon protectedactivity by athird paity who wasneveremployedby
the defendanemployer. The SeventhCircuit hasnot addressedhe issueof whethera plaintiff
may proceedon an FLSA retaliationclaim basedon protectedactivity by athird partywho was
neveremployedoy thedefendanempbyer.

In Thompsorv. North AmericanStainless]P, however,the Supreme Coutteld that
allegations that an employer retaliated against an employee assertinga claim for sex
discriminationby firing herfiancéwassufficientto statea claim by thefiancéunderTitle VII’s
antiretaliationprovision. 562J.S. 170 (2011).In the words of the CourtWe think it obvious
that a reasonable worker might be dissuaded from engaging in protected dahetinew that

her fiancéwould be fired’ Id. at174. Thisis evenmoretrue where ashere,thereprisaltaken
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is directedat theemployee’sspouse And while Thompsormealtwith theantiretaliationprovision
of Title VII, thereis noreasorwhy theantiretaliationprovision of the=LSA should be construe
differently.

DefendantlsonoteghatPlaintiff's spouseMr. Ehmannwasemployedoy its subsidiary,
not Defendant.It argueghatthe FLSA antiretaliationprovisionrequiresprotectedactivity by an
employeeof the defendantBecausehere is nobasisfor ignoring theseparateorporatestatusof
Pierceand Oshkosh Defendantcontendst cannotbe liable for retaliationagainstPlaintiff for
protectedactivity her husband undertoaiPierce.

Thelanguageof thestatuteis notasnarrowasDefendant’s argumemtssumes.It makes
it unlawfulfor “any person . . to dischargeor in anymannerdiscriminateagainstanyemployee
becausesuch employeehasfiled any complaint orinstituted or causedto be instituted any
proceedingunder orrelatedto this chapter. . . .” 29 U.S.C. 815(a)(3). “Person”is broadly
definedto include “an individual, partnershipassociation,corporation, businessust, legal
representativepr any organizedgroupof persons.”29 U.S.C. § 203(a)Defendanfalls within
this definition. The amendedcomplaintallegesthat Mr. Ehmannengagedn protectedactivity
under theFLSA andthatDefendantetaliatedoy firing hiswife.

Moreover, inThompsonthe Courtrejectedthe argumentthat only the employeewho
engagedn protectedactivity may suefor retaliation. Instead, the Court adopted a “zone
interests"testto determinewhetheran individual had standingto suefor retaliationunderTitle
VIl. 562U.S.at177-78. Applyinghattestto thefactsallegedthere,the Court concluded:

Thompson falls within the zone of interests protected by Title VII. Thompson was

an employee of NAS, and the purpose of Title VIl is to protect employees from

their employers unlawful actions. Moreover, accepting the facts adleged,

Thompson is not an accidental victim of the retaliatiaollateral damage, so to

speak, of the employer unlawful act. To the contrary, injuring him was the

employerts intended means of harming Regalado. Hurting him was the unlawful
act by whichthe employer punished her. In those circumstances, we think
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Thompson well within the zone of interests sought to be protected by Title VII. He
is a person aggrieved with standing to sue.

Id. at 178.

Though Defendant may dispute them, Plaintiff makedairallegations here. She alleg
that after the termination of her employment, she was told in a telephone atiovevath the
administrative assistato one of Defendant’s viepresidents that “Mr. Ehmann’s lawsuits we
a motivating factor in MsEhmann'’s discharge.” Am. Compl. § 82. This is sufficient to stg
claim for retaliation under the FLSA.

CONCLUSION

For thesereasonspPefendant’amotionto dismiss(Dkt. No. 10)is DENIED. TheClerk
is directedto place the matter on the court’s calendarfor a Rule 16 telephone scheduli
conference.

SO ORDERED at Green Bay, Wisconsthis 20th day of November, 2019.

s/ William C. Griesbach

William C. GriesbachDistrict Judge
United States District CousrtWIED
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