
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WISCONSIN 
 

 

ROBERT J. LARSEN, 
 

    Plaintiff,   

 

  v.      Case No. 18-CV-858 

 

ANDREW M. SAUL1, 
Commissioner of Social Security, 
 

    Defendant. 
 

 

DECISION AND ORDER 

 

 

PROCEDURAL HISTORY 

Plaintiff Robert Larsen alleges that he has been disabled since October ŘŞ, ŘŖŗŚ, 

due to ȃLŚ-Lś disc herniation, Lś and Sŗ disc herniation, lumbar fusion, additional 

lumbar fusion due to failure of first surgery, left rotator cuff surgery, left frozen shoulder 

syndrome, uncontrolled insulin dependent diabetes, depression, hypothyroi[dism], and 

thyroid nodules.Ȅ ǻTr. ŞŚ-Şś.Ǽ In November ŘŖŗś he applied for disability insurance 

benefits. ǻTr. ŗŞŚ-Şś.Ǽ “fter his application was denied initially ǻTr. ŞŚ-şŚǼ and upon 

reconsideration ǻTr. şś-ŗŖŜǼ, a hearing was held before an administrative law judge ǻ“LJǼ 

                                                 
1 As of June 4, 2019, Andrew M. Saul is the Commissioner of Social Security. Pursuant to Federal Rule of 

Civil Procedure 25(d), he is substituted as the named defendant in this action.  
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on November řŖ, ŘŖŗŝ ǻTr. řŗ-ŜŘǼ. On January ř, ŘŖŗŞ, the “LJ issued a written decision 

concluding Larsen was not disabled. ǻTr. ŗř-Řř.Ǽ The “ppeals Council denied LarsenȂs 

request for review on May ŗ, ŘŖŗŞ. ǻTr. ŗ-ř.Ǽ This action followed. “ll parties have 

consented to the full jurisdiction of a magistrate judge ǻECF Nos. ř, ŚǼ, and the matter is 

now ready for resolution.  

ALJ’S DECISION 

In determining whether a person is disabled an “LJ applies a five-step sequential 

evaluation process. “t step one, the “LJ determines whether the claimant has engaged in 

substantial gainful activity. The “LJ found that Larsen ȃdid not engaged in substantial 

gainful activity during the period from his amended alleged onset date of October ŘŞ, 

ŘŖŗŚ, through his date last insured of December řŗ, ŘŖŗŚ[.]Ȅ ǻTr. ŗś.Ǽ  

The analysis then proceeds to the second step, which is a consideration of whether 

the claimant has a medically determinable impairment or combination of impairments 

that is ȃsevere.Ȅ ŘŖ C.F.R. §§ ŚŖŚ.ŗśŘǻcǼ, ŚŗŜ.şŘŖǻcǼ. ȃIn order for an impairment to be 

considered severe at this step of the process, the impairment must significantly limit an 

individualȂs ability to perform basic work activities.Ȅ Moore v. Colvin, ŝŚř F.řd ŗŗŗŞ, ŗŗŘŗ 

ǻŝth Cir. ŘŖŗŚǼ. The “LJ concluded that Larsen had the following severe impairmentsǱ 

ȃleft shoulder degenerative joint disease and degenerative disc disease[.]Ȅ ǻTr. ŗś.Ǽ 

“t step three the “LJ is to determine whether the claimantȂs impairment or 

combination of impairments is of a severity to meet or medically equal the criteria of the 
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impairments listed in ŘŖ C.F.R. Part Ś, Subpart P, “ppendix ŗ ǻŘŖ C.F.R. §§ ŚŖŚ.ŗśŘŖǻdǼ, 

ŚŗŜ.ŗśŘŜ, ŚŗŜ.şŘŖǻdǼ and ŚŗŜ.şŘşǼ ǻcalled ȃThe ListingsȄǼ. If the impairment or 

impairments meets or medically equals the criteria of a listing and also meets the twelve-

month duration requirement, ŘŖ C.F.R. § ŚŗŜ.şŖş, the claimant is disabled. If the 

claimantȂs impairment or impairments is not of a severity to meet or medically equal the 

criteria set forth in a listing, the analysis proceeds to the next step. The “LJ found that 

Larsen ȃdid not have an impairment or combination of impairments that met or 

medically equaled the severity of one of the listed impairments[.]Ȅ ǻTr. ŗŜ.Ǽ  

In between steps three and four the “LJ must determine the claimantȂs residual 

functional capacity ǻRFCǼ, which is the claimantȂs ability to perform both physical and 

mental work-related activities on a regular and continuing basis despite his impairments. 

Moore, ŝŚř F.řd at ŗŗŘŗ. In making the RFC finding, the “LJ must consider all of the 

claimantȂs impairments, including impairments that are not severe. ŘŖ C.F.R. §§ ŚŖŚ.ŗśŘş, 

ŚŗŜ.şŘşǲ SSR şŜ-Śp. In other words, the RFC determination is a ȃfunction by functionȄ 

assessment of the claimantȂs maximum work capability. Elder v. Astrue, śŘş F.řd ŚŖŞ, ŚŗŘ 

ǻŝth Cir. ŘŖŖŞǼ. The “LJ concluded that Larsen had the RFC  

to perform sedentary work as defined in ŘŖ CFR ŚŖŚ.ŗśŜŝǻaǼ except he could 
never climb ladders, ropes, or scaffolds. He could frequently climb ramps 
and stairs, balance, kneel, crouch, and occasionally crawl and stoop. He 
could occasionally reach overhead with his left upper extremity. He must 
avoid all exposure to hazards such as unprotected heights and moving 
mechanical parts. He must avoid exposure to extreme cold. He could 
occasionally be exposed to concentrated dusts, gases, fumes, odors, and 
poor ventilation.  
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ǻTr. ŗŜ.Ǽ  

 “fter determining the claimantȂs RFC, the “LJ at step four must determine 

whether the claimant has the RFC to perform the requirements of his past relevant work. 

ŘŖ C.F.R. §§ ŚŖŚ.ŗśŘŜ, ŚŗŜ.şŜś. LarsenȂs past relevant work was as a landscaper and a 

construction worker. ǻTr. ŘŘ.Ǽ The “LJ concluded that he ȃwas unable to perform any past 

relevant work[.]Ȅ ǻId.Ǽ  

 The last step of the sequential evaluation process requires the “LJ to determine 

whether the claimant is able to do any other work, considering his RFC, age, education, 

and work experience. “t this step the “LJ concluded that, considering LarsenȂs age, 

education, work experience, and RFC, there are jobs that exist in significant numbers in 

the national economy that Larsen can perform. ǻTr. ŘŘ-Řř.Ǽ In reaching that conclusion, 

the “LJ relied on testimony from a vocational expert, who testified that a hypothetical 

individual of LarsenȂs age, education, work experience, and RFC could perform the 

requirements of callout operator, document specialist, and circuit board assembler. ǻTr. 

Řř.Ǽ “fter finding that Larsen could perform work in the national economy, the “LJ 

concluded that he was not disabled. ǻId.Ǽ  

STANDARD OF REVIEW 

The courtȂs role in reviewing the “LJȂs decision is limited. It does not look at the 

evidence anew and make an independent determination as to whether the claimant is 

disabled. Rather, the court must affirm the “LJȂs decision if it is supported by substantial 
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evidence. Moore, ŝŚř F.řd at ŗŗŘŖ. Substantial evidence is ȃsuch relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion.Ȅ Id. at ŗŗŘŖ-Řŗ 

ǻquoting Richardson v. Perales, ŚŖŘ U.S. řŞş, ŚŖŗ ǻŗşŝŗǼǼ. Thus, it is possible that opposing 

conclusions both can be supported by substantial evidence. Scheck v. Barnhart, řśŝ F.řd 

Ŝşŝ, Ŝşş ǻŝth Cir. ŘŖŖŚǼ.  

It is not the courtȂs role to reweigh evidence or substitute its judgment for that of 

the “LJ. Moore, ŝŚř F.řd at ŗŗŘŗ. Rather, the court must determine whether the “LJ 

complied with his obligation to build an ȃaccurate and logical bridgeȄ between the 

evidence and his conclusion that is sufficient to enable a court to review the 

administrative findings. Beardsley v. Colvin, ŝśŞ F.řd ŞřŚ, Şřŝ ǻŝth Cir. ŘŖŗŚǼǲ Thomas v. 

Colvin, ŝŚś F.řd ŞŖŘ, ŞŖŜ ǻŝth Cir. ŘŖŗŚǼ. ȃThis deference is lessened, however, where the 

“LJȂs findings rest on an error of fact or logic.Ȅ Thomas, ŝŚś F.řd at ŞŖŜ. If the “LJ 

committed a material error of law the court cannot affirm the “LJȂs decision regardless 

of whether it is supported by substantial evidence. Beardsley, ŝśŞ F.řd at Şřŝǲ Farrell v. 

Astrue, ŜşŘ F.řd ŝŜŝ, ŝŝŖ ǻŝth Cir. ŘŖŗŘǼ.  

ANALYSIS 

Larsen argues that the “LJ erred ǻŗǼ in evaluating the objective medical evidenceǲ 

ǻŘǼ in evaluating and giving weight to the opinions of treating physician Michael W. Jung, 

M.D., and state-agency consultant Pat Chan, M.D..ǲ and ǻřǼ by improperly evaluating 
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LarsenȂs statements concerning the intensity, persistence, and limiting effects of his 

symptoms.2 ǻECF Nos. Ş, ŗŜ.Ǽ  

I. Objective Medical Evidence  

A. Failed Back Syndrome  

Larsen argues that the “LJ failed to consider his failed back surgeries and ȃfailed 

back syndrome.Ȅ ǻECF No. Ş at ś.Ǽ Failed back syndrome ȃȁis a misnomer since it is not 

actually a syndrome but rather a very generalized term often used to describe the 

condition of patients who have not had a successful result with spine surgery.ȂȄ Taylor v. 

Colvin, No. ŗř CV ŚŚŝŜ, ŘŖŗś WL ŝŞŝŗřŚř, at *ś ǻN.D. Ill. Dec. ř, ŘŖŗśǼ ǻquoting Lucio v. 

Barnhart, No. Ŗř C ŝŖŝŞ, ŘŖŖŚ WL ŗŚřřŜřŝ, at *ŝ n. ŗŚ ǻN.D. Ill. June ŘŘ, ŘŖŖŚǼ, report and 

recommendation adopted, ŘŖŖŚ WL ŗŜŜŚŖŖś ǻN.D. Ill. July Řŗ, ŘŖŖŚǼǼ. ȃIt refers ȁto chronic 

back and/or leg pain that occurs after back ǻspinalǼ surgery, usually after laminectomy.ȂȄ 

Id. ǻquoting Schilling v. Epic Life Ins. Co., No. ŗř-cv-ŚřŞ-wmc, ŘŖŗś WL ŞśŜśś, at *Ř n. Ŝ 

ǻW.D. Wis. Feb. Řŝ, ŘŖŗśǼǼǲ see Lambert v. Berryhill, ŞşŜ F. ŝŜŞ, ŝŝŘ ǻŝth Cir. ŘŖŗŞǼ ǻȃMonths 

later [a pain specialist] diagnosed [plaintiff] with failed back syndrome ǻmeaning he 

experienced continuous pain despite surgeriesǼ ….ȄǼ. ȃWhere an “LJ addresses all of a 

claimantȂs alleged back and leg problems which ȁare nearly identical to those associated 

with [failed back syndrome][,]Ȃ then failing to use the label [failed back syndrome] is not 

                                                 
2 Larsen also argues that the ALJ mischaracterized the record. (ECF No. 8 at 18-20.) Since the court has 

decided that remand is necessary due to other errors, it will not address the “LJȂs alleged 
mischaracterizations. 
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an error meriting remand or reversal because ȁadding the label [failed back syndrome] 

would add nothing.ȂȄ Taylor, ŘŖŗś WL ŝŞŝŗřŚř at *ś ǻquoting Fratantion v. Colvin, No. ŗř 

C ŜŚŞ, ŘŖŗŚ WL řŞŜśŘŚş, at *ŗŚ ǻN.D. Ill. “ug. ś, ŘŖŗŚǼǼ.  

Larsen does not contend that he had any specific limitations arising from failed 

back syndrome that was ignored by the “LJ. The “LJ considered LarsenȂs ongoing lower 

back and right leg pain by identifying degenerative disc disease as a severe impairment 

ǻTr. ŗśǼ, considering the effects of that impairment ǻTr. ŗŞǼ, and giving significant weight 

to state-agency consultant Dr. Pat Chan ǻTr. ŗşǼ, who considered LarsenȂs medical history 

and concluded that ȃ[h]e retains the ability to perform at least sedentary workȄ ǻTr. Ŝř-

ŜşǼ. See Lora S. S. v. Comm’r of Social Sec., No. ŗŞ-cv-ŖşŜŗ-DGW, ŘŖŗş WL ŘŘŘŚŖŜş, *Ş ǻS.D. 

Ill. May Řř, ŘŖŗşǼ ǻȃThe “LJ identified degenerative disc disease of the lumbar spine as a 

severe impairment and considered the effects of that impairment. Plaintiff has not 

identified any additional limitations arising from failed back syndrome.ȄǼ.Ǽ Therefore, 

given that the “LJ considered LarsenȂs ongoing lower back and right leg pain, specifically 

referencing ȃfailed back syndromeȄ would not have altered her RFC analysis. See 

Frantantion, ŘŖŗŚ WL řŞŜśŘŚş at *ŗś ǻȃ”ecause the “LJ adequately considered [plaintiffȂs] 

lower back and leg pain, explicitly recognizing [failed back syndrome] would … have no 

effects on the “LJȂs analyses at Step Three, the RFC assessment, or the credibility 

determination. It is true that the objective evidence demonstrates that [plaintiffȂs] first 
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surgery was a failure, however, adding the label [failed back syndrome] would not have 

altered the outcomes at these Steps.ȄǼ.  

B. Other Medical Records  

Larsen argues that the ȃ“LJ chose selectively from the parts of an MRI exam 

without mentioning the portions of that exam that are favorable to [him].Ȅ ǻECF No. Ş at 

ŝ.Ǽ ǻCiting Tr. ŗś-ŗŜ.Ǽ However, as the Commissioner points out, ȃthe “LJ acknowledged 

that the MRI results supported [Larsen] having pain.Ȅ ǻECF No. ŗś at ŗŜ.Ǽ The “LJ 

ȃlimited [Larsen] to a less than full range of sedentary work with postural and 

environmental limitationȄ due to, among other things, ȃthe lumbar MRI which reflects 

some deficits.Ȅ ǻTr. ŗŞ-ŗş, ŘŖ, Řŗ.Ǽ ǻEmphasis added.Ǽ Therefore, the “LJ did not improperly 

ignore portions of the MRI that favored Larsen.   

Larsen also argues that the “LJ played doctor ȃ[b]y citing the MRI and matters 

involving evaluation of tests.Ȅ ǻECF No. Ş at ş.Ǽ Citing Israel v. Colvin, ŞŚŖ F.řd ŚřŘ, Śřş 

ǻŝth Cir. ŘŖŗŜǼ, he contends that the “LJ is not ȃqualified to interpret the MRIȄ or 

ȃevaluate objective tests such as gait, range of motion, sensory changes, reflexes, strength 

and physical examinations.Ȅ ǻId. at Ş.Ǽ  However, unlike the “LJ in Israel, the “LJ here did 

not independently interpret medical records. The “LJ relied upon Dr. Jonathan JenningȂs 

and Dr. Paul ”ullisȂs interpretations of the MRI ǻsee Tr. ŗŞ ǻciting Tr. ŞŚŝ3Ǽǲ Tr. ŗş ǻciting 

                                                 
3 The ALJ appears to have made a typo in citing ȃŗŜF/ŗŞ.Ȅ The correct citation is ȃŜF/ŗŞ.Ȅ  
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Tr. şŝŖ-ŝŗǼǼ, and simply ǻand correctlyǼ observed that the medical records do ȃnot 

indicate that [Larsen] had ineffective ambulation, abnormal gait, and significant decrease 

in range of motion, sensory changes, reflex abnormalities, positive straight leg raises, or 

recommendations of another invasive treatment to support disabling back impairment 

during [LarsenȂs] relevant period of disabilityȄ ǻTr. ŗŞǼ. “s such, the “LJ did not err in 

her evaluation of LarsenȂs medical records.  

II. Medical Opinion Evidence 

A. Dr. Michael W. Jung 

In November ŘŖŗŝ LarsenȂs treating physician, Dr. Michael Jung, approved a 

ȃPerformance Capability ChartȄ concerning LarsenȂs physical limitations. He opined that 

Larsen is able to perform sedentary work for one-to-three hours in an eight-hour work 

day, stand/walk for less than one hour in an eight-hour work day, sit for one-to-three 

hours in an eight-hour work day, use hands for repetitive simple grasping and fine 

manipulation, occasionally perform overhead work, and perform work at shoulder level 

with both hands. ǻECF No. ŘŚśŝ-śŞ.Ǽ He also opined that Larsen is unable to bend, squat, 

climb, and use feet for repetitive movement. ǻId.Ǽ  

 ȃFor claims filed before March ŘŖŗŝ, a treating physicianȂs opinion on the nature 

and severity of a medical condition is entitled to controlling weight if it is well-supported 

by medical findings and consistent with substantial evidence in the record.Ȅ Johnson v. 

Berryhill, ŝŚś F. “ppȂx ŘŚŝ, ŘśŖ ǻŝth Cir. ŘŖŗŞǼ ǻciting ŘŖ C.F.R. § ŚŖŚ.ŗśŘŝǻcǼǻŘǼǲ Brown v. 
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Colvin, ŞŚś F.řd ŘŚŝ, ŘśŘ ǻŝth Cir. ŘŖŗŜǼǼ. ȃIf an “LJ does not give a treating physicianȂs 

opinion controlling weight, the regulations require the “LJ to consider the length, nature, 

and extent of the treatment relationship, frequency of examination, the physicianȂs 

specialty, the types of tests performed, and the consistency and supportability of the 

physicianȂs opinionȄ to determine how much weight to give the opinion. Moss v. Astrue, 

śśś F.řd śśŜ, śŜŗ ǻŝth Cir. ŘŖŖşǼ ǻciting ŘŖ C.F.R. § ŚŖŚ.ŗśŘŝǻcǼǻŘǼǼ. While ȃ[a]n “LJ must 

offer good reasons for discounting a treating physicianȂs opinionȄ Campbell v. Astrue, ŜŘŝ 

F.řd Řşş, řŖŜ ǻŝth Cir. ŘŖŗŖǼ ǻinternal quotations and citations omittedǼ, courts will uphold 

ȃall but the most patently erroneous reasons for discounting a treating physicianȂs 

assessment.Ȅ Stepp v. Colvin, ŝşś F.řd ŝŗŗ, ŝŗŞ ǻŝth Cir. ŘŖŗśǼ ǻciting Luster v. Astrue, řśŞ 

F. “ppȂx ŝřŞ, ŝŚŖ ǻŝth Cir. ŘŖŗŖǼǼ.  

 The “LJ gave little weight to Dr. JungȂs opinion, concluding that it ȃis not 

consistent with the overall evidence in the record during [LarsenȂs] relevant period as it 

is overly restrictive.Ȅ  ǻTr. ŗş-Řŗ.Ǽ She explained that Larsen ȃhad normal motor strength, 

normal gait and station, normal coordination, [and] normal reflexes. [ǻTr. ŝŞŝ.Ǽ] ”y 

December ŘŖŗŚ his medical records continued to note that he was doing okay with his 

current medication regimen. [ǻTr. şŜř.Ǽ]Ȅ ǻTr. Řŗ.Ǽ  

 Larsen argues that ȃ[t]he “LJ picked out two pages from a voluminous record … 

to support her rejection of [Dr. JungȂs opinion].Ȅ ǻECF No. Ş at ŗś.Ǽ “lthough an “LJ need 

not mention every piece of evidence, Denton v. Astrue, śşŜ F.řd Śŗş, ŚŘś ǻŞth Cir. ŘŖŗŖǼ, 
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the Court of “ppeals for the Seventh Circuit has held that ȃȁ[a]n “LJ may not selectively 

discuss portions of a physicianȂs report that support a finding of non-disability while 

ignoring other portions that suggest a disability.ȂȄ Gerstner v. Berryhill, Şŝş F.řd Řśŝ, ŘŜŘ 

ǻŝth Cir. ŘŖŗŞǼ ǻquoting Campbell v. Astrue, ŜŘŝ F.řd Řşş, řŖŗ ǻŝth Cr. ŘŖŗŖǼǼ.  

 “lthough Larsen ȃhad normal motor strength, normal gait and station, normal 

coordination, [and] normal reflexesȄ at a December ŘŖŗŚ pre-operation exam for his 

shoulder, the “LJ improperly ignored the other relevant medical records that appear to 

support Dr. JungȂs opinion. Phillip M. v. Berryhill, No. ŘǱŗŞ-cv-ŖŘŖŝŗ-SLD-EIL, ŘŖŗş WL 

ŘŖŘŘŘřŘ, at * ś ǻC.D. Ill. March ŘŜ, ŘŖŗşǼ ǻȃ“LJs are required to consider all relevant 

evidence in the record, including evidence dated before the alleged onset date and after 

the date last insured.ȄǼ ǻciting Parker v. Astrue, śşŝ F.řd şŘŖ, şŘś ǻŝth Cir. ŘŖŗŖǼǲ Halvorsen 

v. Heckler, ŝŚř F.Řd ŗŘŘŗ, ŗŘŘś ǻŝth Cir. ŗşŞŚǼǲ Sucharski v. Astrue, No. ŖŞ-C-ŖŘŞŚ, ŘŖŖş WL 

řŗŚŞŝŘŚ, at *ŗŘ n. Ŝ ǻE.D. Wis. Sept. Řś, ŘŖŖşǼǼ. On September Řř, ŘŖŗŚ, about a month 

before the alleged onset date, Dr. Jung reported that Larsen had ȃright sided low back 

pain that radiate[d] into his thigh and to his knees,Ȅ antalgic gait, and moderately 

reduced range of motion. ǻTr. ŞśŖ.Ǽ Dr. Jung performed a lumbosacral joint injection. ǻTr. 

Şśŗ.Ǽ On September řŖ, ŘŖŗŚ, Larsen ȃcont[inued] to have increased pain along with 

[numbness and tingling] in the legs.Ȅ ǻTr. şśŝ.Ǽ Megan Hackel, P“C, opined that Larsen 

would ȃlikely need [to continue with [R]oxicodone ŗś mg one tid PRN] indefinitely as [it] 

brings pain down to a tolerable level[.]Ȅ ǻId.Ǽ On October ŘŞ, ŘŖŗŚ, the alleged onset date, 
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LarsenȂs ȃactivity level ha[d] decreased due to painȄ and he inquired about an increase 

in his pain medication dose. ǻTr. şŜŖ.Ǽ Ms. Hackel increased his Roxicodone use ȃfrom 

one tid to one qid PRN.Ȅ ǻId.Ǽ On December řŖ, ŘŖŗŚ, Larsen continued to complain of 

lower back pain with radicular symptoms. ǻTr. şŜř.Ǽ He said he was ȃdoing okȄ with his 

current medication regiment, but he was interested in a spinal cord stimulator ȃin hopes 

of better functional improvement.Ȅ ǻId.Ǽ   

 The “LJ also erred by finding Dr. JungȂs opinion to be ȃoverly restrictive,Ȅ in part, 

because Larsen indicated on December řŖ, ŘŖŗŚ, that he was ȃdoing okȄ with his current 

medication regimen. ǻSee Tr. Řŗ ǻciting Tr. şŜŘǼ.Ǽ The “LJ failed to mention that Ms. Hackel 

had to increase LarsenȂs Roxicodone use on October ŘŞ, ŘŖŗŚ, because his activity level 

had decreased due to pain. ǻTr. şŜŖ.Ǽ Moreover, LarsenȂs statement that he was ȃdoing 

okȄ does not necessarily mean that his pain was controlled by his medication such that 

he was capable of full-time employment. One can be ȃdoing okȄ and yet still be disabled. 

Cf. Murphy v. Colvin, ŝśş F.řd Şŗŗ, Şŗş ǻŝth Cir. ŘŖŗŚǼ ǻȃThe key is not whether one has 

improved …, but whether they have improved enough to meet the legal criteria of not 

being classified as disabled.ȄǼǲ Lechner v. Barnhart, řŘŗ F. Supp. Řd ŗŖŗś, ŗŖřŖ ǻE.D. Wis. 

ŘŖŖŚǼ ǻȃOne can be stable and yet disabled.ȄǼ.  

 ”ecause of these errors, substantial evidence does not support the “LJȂs decision 

to give little weight to Dr. JungȂs opinion. On remand, the “LJ shall reevaluate Dr. JungȂs 

opinion in light of the evidence in the record as whole.   
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B. Dr. Pat Chan 

Dr. Pat Chan assessed LarsenȂs physical RFC. ǻTr. Ŝş-ŝŖ.Ǽ He opined that Larsen is 

able to occasionally lift and/or carry ten pounds, frequently lift and/or carry less than ten 

pounds, stand and/or walk ǻwith normal breaksǼ for a total of two hours in an eight-hour 

workday, sit ǻwith normal breaksǼ for a total of about six hours in an eight-hour workday, 

and push and/or pull ǻincluding operation of hand and/or foot controlsǼ. ǻTr. Ŝş.Ǽ He 

explainedǱ 

[Larsen] has had more than one surgery fusion on his back because of pain. 
He is also diabetic and dependent on insulin. He has tried stimulators for 
the pain in his back with no help. With his last surgery on his back he has 
noted improvement in his abilities to do activities of daily living. He retains 
fairly good [range of motion] of his back but does have some tenderness to 
palpation. His pain is fairly well controlled with medication. He never 
showed neurological deficits throughout his surgeries and treatment. He 
retains the ability to perform at least sedentary work.  
 

ǻId.Ǽ  

 The “LJ gave significant weight to Dr. ChanȂs opinion, explainingǱ  

Dr. ChanȂs opinion is given significant weight as it [is] consistent with the 
medical evidence and [LarsenȂs] testimony. However, the [“LJ] finds that 
the record supports additional limitations to less than a full range of 
sedentary work. This evidence includes [LarsenȂs] statements that he had 
difficulty lifting/standing, limited range of motion and use of his left arm, 
ongoing pain, and the lumbar MRI, which reflects some deficits. 
 

ǻTr. ŗş.Ǽ Larsen argues that the “LJ improperly relied on Dr. ChanȂs opinion ȃbecause 

that opinion is dated “pril ŗś, ŘŖŗŚȄ and ȃ[Dr. Chan] [did] not have the benefit of the 
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records of shoulder, spine ǻincluding the May, ŘŖŗŚ MRIǼ and other treatment records 

and opinions after “pril ŗś, ŘŖŗŚ.Ȅ ǻECF No. Ş at ŗŝ-ŗŞ.Ǽ  

The introduction of additional medical evidence to the record after a state-agency 

consultant issues his opinion does not necessarily prevent the “LJ from relying on the 

state-agency consultantȂs opinion. Alexis H. v. Berryhill, No. ŘǱŗŝ-cv-ŖŖŘŖŚ-DLP-JMS, ŘŖŗŞ 

WL řŜśŚŝşş, at *Ş ǻS.D. Ind. “ug. Ř, ŘŖŗŞǼ ǻciting Keys v. Berryhill, Ŝŝş F. “ppȂx Śŝŝ, ŚŞŖ-

Şŗ ǻŝth Cir. ŘŖŗŝǼǼ. “lthough Dr. Chan did not have the benefit of reviewing any records 

after “pril ŗś, ŘŖŗŚ, state-agency consultants Ronald Shaw, M.D., and Janis ”yrd, M.D., 

reviewed all of the records through December řŗ, ŘŖŗŚ—the date last insured—and 

indicated that Larsen had abilities in excess of Dr. ChanȂs RFC findings. ǻTr. ŝş-ŞŖ, şŗ-şŘǲ 

see Keys, Ŝŝş F. “ppȂx at ŚŞŗ ǻȃIt is true that [the state-agency consultants] did not review 

these reports, but [the plaintiff] has not provided any evidence that the reports would 

have changed the doctorsȂ opinions.ȄǼ.Ǽ “s such, the “LJ did not err in giving significant 

weight to Dr. ChanȂs opinion.   

III. Symptom Evaluation  

In making his RFC determination, the “LJ must engage in a two-step process to 

evaluate a claimantȂs symptoms. First, the “LJ ȃmust consider whether there is an 

underlying medically determinable physical or mental impairmentǻsǼ that could 

reasonably be expected to produce the individualȂs symptoms, such as pain.Ȅ SSR ŗŜ-řp, 

ŘŖŗŝ WL śŗŞŖřŖŚ at *řǲ see also ŘŖ C.F.R. § ŚŗŜ.şŘş. ȃSecond, once an underlying physical 



 ŗś 

or mental impairmentǻsǼ that could reasonably be expected to produce the individualȂs 

symptoms is established, [the “LJ] evaluate[s] the intensity and persistence of those 

symptoms to determine the extent to which the symptoms limit an individualȂs ability to 

perform work-related activities ….Ȅ SSR ŗŜ-řp, ŘŖŗŝ WL śŗŞŖřŖŚ at *ř. The “LJȂs 

evaluation of a claimantȂs symptoms is entitled to ȃspecial deferenceȄ and will not be 

overturned unless it is ȃpatently wrong.Ȅ Summers v. Berryhill, ŞŜŚ F.řd śŘř, śŘŞ ǻŝth Cir. 

ŘŖŗŝǼ ǻciting Eichstadt v. Astrue, śřŚ F.řd ŜŜř, ŜŜŝ-ŜŞ ǻŝth Cir. ŘŖŖŞǼǼ.  

 Larsen ȃtestified that he could not work due to pain in his lower back, right leg, 

and his shoulder.Ȅ ǻTr. ŗŝ.Ǽ The “LJ found that LarsenȂs ȃmedically determinable 

impairments could not be reasonably expected to cause [his] alleged symptomsǲ however, 

[LarsenȂs] statements concerning the intensity, persistence and limiting effects of [his] 

symptoms are not consistent with the medical evidence and other evidence in the 

record[.]Ȅ ǻId.Ǽ The “LJ then went on to evaluate the intensity, persistence, and limiting 

effects of LarsenȂs alleged symptoms. ǻTr. ŗŝ-ŗş.Ǽ 

Since the “LJ went on to evaluate the intensity, persistence, and limiting effects of 

LarsenȂs alleged symptoms, it appears that she misspoke when she wrote that LarsenȂs 

ȃmedically determinable impairments could not be reasonably expected to cause [his] 

alleged symptoms.Ȅ ǻSee id.Ǽ ǻEmphasis added.Ǽ Nonetheless, on remand the “LJ shall 

reconsider whether LarsenȂs medically determinable impairments could reasonably be 

expected to cause his alleged symptoms, and, if so, the “LJ shall reevaluate the intensity, 



 ŗŜ 

persistence, and limiting effects of those symptoms, taking into consideration LarsenȂs 

daily activitiesǲ the location, duration, frequency, and intensity of his painǲ factors that 

precipitate and aggravate his symptomsǲ the type, dosage, effectiveness, and side effects 

of his medicationǲ any treatment, other than medication, for relief of pain or other 

symptomsǲ any measures Larsen uses to relieve pain or other symptomsǲ and any other 

factors concerning LarsenȂs functional imitations and restrictions due to pain or other 

symptoms. SSR ŗŜ-řp, ŘŖŗŝ WL śŗŞŖřŖŚ at *ŝ-Ş.  

IT IS THEREFORE ORDERED that the CommissionerȂs decision is reversed, and 

pursuant to ŚŘ U.S.C. § ŚŖśǻgǼ, sentence four, this matter is remanded for further rulings 

consistent with this decision. The Clerk shall enter judgment accordingly.  

Dated at Milwaukee, Wisconsin this 9th day of July, 2019. 

 

 

       _________________________ 

       WILLIAM E. DUFFIN 

      U.S. Magistrate Judge 
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