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James Jones appeals the judgment and sentence rendered following 

a jury verdict finding him guilty of lewd or lascivious molestation of a person 

twelve years of age or older but less than sixteen years of age.  He argues, 

and the State implicitly concedes, that the trial court erred by failing to render 

a written order finding him competent before proceeding to trial.1 See Zern 

v. State, 191 So. 3d 962, 965 (Fla. 1st DCA 2016) (“Because an independent

competency finding is a due-process right that cannot be waived once a 

reason for a competency hearing has surfaced, the trial court fundamentally 

erred in failing to make such a finding.”); see also Goodewardena v. State, 

347 So. 3d 1273, 1277 (Fla. 5th DCA 2022) (quoting Zern, 191 So. 3d at 

965).  

Once a defendant’s competency is called into question, a trial court 

must make “an independent, legal determination” that a defendant is 

competent to proceed, even if the defendant withdraws his notice of 

incompetence after being evaluated, as Jones did. Goodewardena, 347 So. 

3d at 1276; Dougherty v. State, 149 So. 3d 672, 677 (Fla. 2014) (holding trial 

court "retains the responsibility of the [competency] decision" and 

"[a]ccepting a stipulation improperly absolves the trial court from making an 

1 We affirm without further comment the remaining issues raised by 
Jones. 

https://www.westlaw.com/Document/I900711203b5311ed8fe08f68f29d3021/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_1276
https://www.westlaw.com/Document/I900711203b5311ed8fe08f68f29d3021/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_1276
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independent determination regarding a defendant's competency to stand 

trial” (quoting McCray v. State, 71 So. 3d 848, 862 (Fla. 2011))). Therefore, 

we remand for a hearing to determine Jones’s competency at the time of trial 

or for a new trial if a nunc pro tunc competency determination is not possible. 

Dougherty, 149 So. 3d at 678–79 (“A new trial is not always necessary where 

the issue of competency was inadequately determined prior to trial; a 

retroactive determination of competency is possible.”); Goonewardena, 347 

So. 3d at 1277 (“[W]e reverse and remand for a nunc pro tunc determination 

of competence. To the extent such a determination cannot be made, we 

remand for a new trial.”). 

AFFIRMED in part; REVERSED in part; and REMANDED with 
directions. 

SASSO and TRAVER, JJ., concur. 


