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SHARP, W., J.
Inthisconsolidated appedl , Samuel Goss, D.O., SharonNichols-Sells, D.O. and Cardiovascular
Associates of Lake County, P.A., appeal from final judgmentsrendered against them after ajury trial,

whichincluded costs, attorney feesandinterest. After aclosereview of thetranscript andrecord, wefind



no reversibleerror, athoughweagreewith appe lantsthat based on therecent casedecided by theFlorida
Supreme Court, Amerace Corp. v. Stallings, 27 Fla. L. Weekly S566 (Fla. June 13, 2002), interest on
thejudgmentsmust berecal culated onremand, to accruefrom date of thejudgment rather than thedate
of the verdict.

Dr. Goss sfirst point on appeal isthat thetrial court erred in not allowing defense counsel to
impeach the plaintiff’s expert, Dr. Gold, at trial, with testimony he gave at a pre-trial deposition.

Ondirect examination, Dr. Goldtestified that if certainremedia stepshad beentakentostopthe
hemorrhageMr. Permenter wasexperiencinginhisbrainat 9:30inthemorning, it was* possible’” hewould
have had no neurologic defects, or hecould havebeenleft with mild ones. On cross-examination, Dr. Gold
saiditwas" morelikey thannot” that Mr. Permenter woul d have had no neurol ogic damage, or muchmore
mild neurologic damage than he has at this point had remedial steps been taken at that point in time.
Defense counsel then sought to impeach him with hisdeposition testimony, in which he stated had the
remedial steps been taken at that time, he believed Mr. Permenter would have ended up with less
neurol ogic damagethan he subsequently suffered, andthat it was* possible” hewould have had no damage,
or mild neurologic damage.

AlthoughDr. Goldusesdightly differentwords, i.e., “possible’” and*“ morelikely thannot”, and“no”
defectsor “nodamage’, and“mild” defectsor “mild damage’, theclear inconsistency usualy required for
impeachment purposesisnot apparent to us. See CharlesW. Ehrhardt, Florida Evidence, §614.1 (2002
ed.); Gudinasv. Sate, 693 So. 2d 953 (Fla.), cert. denied, 522 U.S. 936 (1997); Ortagusv. Sate, 500
$0.2d1367 (Fa 1st DCA 1987). Appdllatecourtsrecognizethetria judgehaswidediscretioninmaking
suchjudgmentsandwill not find reversibleerror unlessthereisatrueincons stency inthetwo statements,

and unlesstheinconsistency isrdlevant and materia tothecase. Taylor v. Sate, 190 So. 691 (Fla. 1939);
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David v. City of Jacksonville, 534 So. 2d 784 (Fla. 1st DCA 1988); Whitley v. Sate, 265 So. 2d 99
(Fla. 3d DCA), cert. den., 268 So. 2d 906 (Fla. 1972); Solutec Corp. v. Young & Lawrence
Associates, Inc., 243 So. 2d 605 (Fla. 4th DCA 1971).

Dr. Gossnext arguesthat thetrial court erredingiving FloridaStandard Jury Instruction (Civil)
6.2(b) because* aggravation” of apre-existing conditionwasnot specifically pled. See, e.g., Carnival
CruiseLines, Inc. v. Nunez, 646 So. 2d 831 (Fla. 3d DCA 1994), rev. denied, 658 So. 2d 992 (Fla.
1995). However, defensecounsel did not object totheaggravationinstruction onthat ground, and thus
thisissueisnot preserved for appellatereview. Lynx Transportation v. Atkinson, 720 So. 2d 600 (Fla.
5th DCA 1998).

Wea soagreewith appelleesthat their counsel sufficiently established abasisfor thegiving of this
instruction. SeeHoly CrossHospital, Inc. v. Marrone, 816 So. 2d 1113 (Fla. 4th DCA 2001) (plaintiff's
allegation that doctor failed to timely diagnose her cancer causing an aggravation of her preexisting
conditionwasalegdly cognizableclaim); Auster v. Gertrudeand Philip Strax Breast Cancer Detection
Institute, Inc., 649 So. 2d 883 (Fla. 4th DCA 1995)(court erredinfailingto giveaggravationinstruction;
if jury determined that phys ciansnegligently delayed diagnos sduring theearly stagesof plaintiff'sbreast
cancer, any aggravation or increaseintheinjury after that timewould constituteacompensableinjury);
Miller v. Court, 510 So0.2d 926 (Fla. 4th DCA 1987), rev. denied, 523 S0.2d 576 (Fla. 1988)(plaintiff
wasentitled to aggravationinstruction whereevidence was presented that plaintiff'scomaresulted from
physician's negligent medical treatment which aggravated her preexisting condition of diabetes).

Findly, wedisagreethat Dr. Gosswasentitled to adirected verdict at thecloseof theplaintiffs
casefor failureto establish hedeviated fromtheaccepted standard of care. Thisargument hingesonhis

positionthat hehad not beeninformed about the deterioration of Mr. Permenter’ scondition and wasunable
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totaketherequiredremedia stepsuntil nearly 11:00a.m., rather than9:30a.m. or earlier. A motionfor
directed verdict should only be granted if no view of the evidence could support averdict for the non-
moving party. Thetria court must evaluatetheevidenceinalight most favorableto thenon-moving party,
andindulgeevery reasonableinferencepossibleinthat party’ sfavor. If thereareconflictsintheevidence
or different reasonabl einferencescan bedrawn fromtheevidence, theissuesshould besubmitted tothe
jury and not decided by the tria court as a matter of law.*

Inthiscasetherewascontradictory testimony given by thenursewho evaluated and treated Mr.
Permenter early inthemorning (8:00 a.m.), and thereafter, plusher notesin the medical record. They
provided abasisfor thejury to haveconcluded, asit did, that Dr. Gosswassufficiently informed about Mr.
Permenter’ s deteriorating condition to have been required by the established standard of careto take
remedial stepsmuch earlier thanhedid. Thereweretwo versionsof eventsbetween 8:00a.m. and 9:30
am. If thejury believed thenurse, then Dr. Gossdeviated from thestandard of care. Sincetheevidence
was conflicting, the trial court properly denied the motion for directed verdict.?

Dr. Nichol-Sdllsarguesthetrial court erredinrestricting her cross-examination of theplaintiffs

expert, Dr. Charash, regarding aprior disqualification of hismedical opinion. Defensecounsel asked Dr.

!Scott v. TPI Restaurants, Inc., 798 So.2d 907 (Fla. 5th DCA 2001); &. Johns River Water
Management District v. Fernberg Geological Services, Inc., 784 So.2d 500 (Fla. 5th DCA), rev.
denied, 805 So.2d 806 (Fla. 2001).

2See Hughes v. Somka, 807 So.2d 98 (Fla. 2d DCA 2002) (directed verdict for physician
reversed wheretherewasevidence, a though contradictory, astowhether the physiciantimely diagnosed
plaintiff’ scondition); Andersonv. Ewing, 768 So.2d 1161 (Fla. 4th DCA 2000), dismissed, 779 So.2d
269 (Fla. 2001)(obstetrician not entitled to directed verdict whereevidence was presented that heshould
have examined plaintiff as soon as he came on duty and had he done so, he would have realized that
ddlivery wasnot going well and performed acaesarean section, thusavoiding damageto themother and
child); Sngleton v. West Volusia Hospital Authority, 442 So.2d 235 (Fla. 5th DCA 1983) (directed
verdict for hospital reversed where plaintiff presented evidence that had he been properly examined,
hospital employees could have diagnosed his condition before his appendix ruptured).
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Charash about having testifiedin other medical mal practicecases. Dr. Charashresponded hehad testified
about many different areasof cardiology, but that histestimony “isexclusively tothestandardsthat have
been taught to meby my training and experienceininternal medicineor cardiology.” Defensecounsdl then
sad:

Y ou’ veattempted to givetestimony inacourtroomoninternal - actualy
emergency room practice, and you’ ve been rejected by the Court?

Appellees counsd objected tothislast question. Thejudgesustained theobjection ontheground defense
counsel was seeking to impeach Dr. Charash on an irrelevant matter.

Dr. Nichol-Sells contends that Dr. Charash testified in his deposition that he had never been
disqudified fromrendering an opinion, but hea so signed an affidavit inwhich headmitted hisopinionwas
refused in one case. Dr. Nichol-Sells argues she was entitled to impeach Dr. Charash’s veracity,
depending on how he answered the question on cross-examination.

Weagreewiththetrial judgethat impeachment onthisground wasimproper becauseit relatedto
anirrelevant matter. At best defensecounsd could haveestablished Dr. Charash wastestifyinginthiscase
as an expert in internal medicine and cardiology, against another cardiologist, and he had not been
disqudified by any court fromtestifyingasan expertinthosefields. Hisopinionwasre ectedinonecase,
however, because it related to the standard of care of an emergency medicine physician.

Section 766.102(6)(a) providesthat in mal practi ce actionsagainst emergency room physicians,
thecourt shal admit expert medica testimony onlyfrom physicianswho have had substantial professiona
experience within the preceding five years while assigned to provide emergency medical servicesina

hospital emergency department. Thusan expertinamedica mal practi ceaction against an emergency room



physician must meet specific statutory requirements not applicableto other physicians. SeeBarriov.
Wilson, 779 So.2d 413 (Fla. 2d DCA 2000).

Whether Dr. Charash was qualified to give an opinion against an emergency room physicianis
clearly acollatera andirrelevant matter. Thus, thetrial judgeproperly sustained the Permenters objection
to thisline of questioning. See Crusev. State, 588 So. 2d 983 (Fla. 1991), cert. denied, 504 U.S. 976
(1992) (noabuseof discretioninrefusing to permit defense counsel to cross-examinestate expert about
hisallegedly incompetent medical evaluationinadifferent criminal case; that eval uationwasacollateral
matter); Erpv. Carroll, 438 S0.2d 31, 37, n. 5 (Fla. 5th DCA 1983) (witnesscannot beimpeached about
collateral or immaterial matters).

Accordingly, weaffirmthejudgmentsagainst therespective appel lants, except for the portions
thereof relating to cal culation and award of interest. Thejudgmentsawardinterest fromthedate of the
verdict. However, theF oridaSupreme Court hasrecently determined that apersond injury plaintiff cannot
recover interest fromthedate of theverdict. It must befrom the date of thejudgment. Amerace Corp.
v. Sallings, 27 Fla. L. Weekly S566 (Fla. June 13, 2002). Weremand thiscasetothetrial court for the
purposeof recalculating the interest awarded in these judgments.  AFFIRMED; REMANDED to

Recalculate Interest on Judgments.

HARRIS and PALMER, JJ., concur.



