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SHARP, W., J.

Petitioner, Premark International, Inc., the defendant below in apersonal injury lawsuit, seeks
certiorari review of thetria court’ sorder onthemotion of Janet and Richard Piersonto strikeexperts, and
onPremark'sorder on motionfor rehearing or motionfor acontinuanceof thetrial. Theeffect of these

ordersisto prevent Premark’ sexpert witness, Dr. Paul Maluso, fromtestifying at thetrial withregard to
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the physical condition of and nature of injuries to respondent and plaintiff below, Janet Pierson,* as

determined by acompul sory medical examination (CM E) hehad performed onher. Wegrant the petition.

Based ontherecord providedto us, it appearstherewasaproblem with coordinating thetimefor
the CM E of Janet Pierson and mediation, because sheisan out-of -state plaintiff and only wanted to make
onetrip. Beforethe CME took place, the Piersons propounded expert interrogatorieson Premark and
it responded, but asPremark explained, not fully becausethe CM E had not yet taken place. Althoughthe
court denied thePiersons motionto strike Premark’ sexpert witnessat that time, it ruled theexpert must
bemadeavailablefor deposition nolater thanthecloseof businessMay 3, 2002. Thetrial wasscheduled
to commence May 15, 2002.

Dr. Maluso' sstaff advised counsel for Premark that the doctor would beout of hisofficethrough
May 3, 2002, and accordingly Premark filed amotion for extension of timefor hisdeposition. Apparently
counsel for Premark wasmisinformed because Dr. Ma uso was schedul ed to perform another CME on
adifferent client of the Pierson's attorney, in his office on May 3, 2002.

Premark, havinglearned Dr. Mauso waspresent on May 3in hisoffice, filed anamended motion
for extension of time. Thecourt wasadvised Dr. Mauso and another withesswereavailablefor deposition
onMay 8, 2002. Thecourt allowed an extension of timeregarding the other withessbut denied it asto
Dr. Mauso, and struck himasawitnessinanorder dated May 9, 2002. Onthat date, Dr. Maluso’'sCME
of Janet Pierson was filed with the court.

Premark filed amotion for rehearing or to continue the trial from the May 15, 2002 docket.

Included withthemotionwasan affidavit by Dr. Mausoinwhich heaverred that dueto appointmentsand

'Her husband Richard J. Pierson is the other respondent and plaintiff.
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schedul e constraintshewoul d not havebeen avail ablefor deposition by counsel onMay 3, 2002, but that
hewasavailableon May 8, 2002, and would a so make all reasonabl e effortsto make himself available
prior totrial. Thetrial court refused any relief.

We concludethat thedenial to Premark of itssoleexpert witness, istoo drastic asanction under
thecircumstances. Theimportanceof histestimony at tria isbeyond seriousdispute. See, e.g., Lifemark
Hospital of Florida, Inc. v. Hernandez, 748 So. 2d 378 (Fla. 3d DCA 2000) (certiorari granted when
thetestimony wasmaterial tothecentral issueinthecase); Travelersindemnity Co. v. Hill, 388 So. 2d
648, 650 (Fla. 5th DCA 1980) (“It is difficult to understand how the denia of the right to take the
testimony of an alleged materia witnesscan beremedied on gppeal sincetherewould beno practica way
to determine after judgment what the testimony would be or how it would affect the result.”).

Inthiscasethereisnodlegationthat counsd for Premark intentional ly misrepresentedto the court
the whereabouts of Dr. Maluso, after learning of his presence in his office May 3. Thereisalso no
allegationor representationthat counsel for Dr. Ma uso did anything other than rely onthestatementsor
representationsmadeto him, by Dr. Maluso’ sofficestaff. Inaddition, thetrial court failed to makeany
finding of contempt or other misconduct by anyoneinvolved. Prior tostrikingan obvioudy essentia expert
witness, oneveof trial, thetrial court should find seriousmisconduct by the party or counsel involved, or
aviolation of an appropriate court order. AccordingtoCooper v. Lewis, 719 So. 2d 944, 945 (Fla. 5th
DCA 1994), beforestriking an expert witness, thetria court should“find someoneisin contempt of court
or hasviolated anappropriatecourt order.” (Emphasisinorigind). Intheinstant case, thereisnotestimony
or evidencethat anyonedisregarded acourt order or madeanintentionally fal serepresentationtothetria

court.

The expert in Cooper was also Dr. Maluso.
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GRANT WRIT.

HARRIS and ORFINGER, R.B., JJ., concur.



