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PER CURIAM.

James Massery pled nolo contendere to felony battery in 2004, and the trial

court sentenced him to 47 months in prison, which was suspended if he were to

complete three years of probation, a “true split sentence” under Poore v. State, 531 So.
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2d 161, 164 (Fla. 1988).  After subsequently finding that Massery had violated

probation, the lower court revoked his probation and sentenced him to prison for the

remainder of the time outstanding in the original 47 months.  On appeal, Massery

contends the lower court erred by admitting the results of a lab report, over his

objection that the report was hearsay and violated his right to confrontation under

Crawford v. Washington, 541 U.S. 36 (2004).  

We affirm the order of revocation, in which the lower court determined that

Crawford did not apply to Massery’s probation-revocation proceeding.  Because

Massery’s prosecution was completed once the trial court imposed a true split

sentence following his conviction, it is clear that the Sixth Amendment right to

confrontation did not apply to the probation-revocation proceeding.  

We certify the following question, slightly modified from the questions in

Peters v. State, 919 So. 2d 624 (Fla. 1st DCA), review granted, 924 So. 2d 809 (Fla.

2006); Ramsey v. State, 921 So. 2d 779 (Fla. 1st DCA 2006):  

DOES THE “TESTIMONIAL HEARSAY” RULE SET
FORTH IN CRAWFORD V. WASHINGTON, 541 U.S. 36
(2004), APPLY IN A PROBATION-REVOCATION
PROCEEDING INVOLVING A DEFENDANT WHO
RECEIVED A TRUE SPLIT SENTENCE?

ERVIN and ALLEN, JJ., CONCUR; WOLF, J., CONCURS WITH OPINION.
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WOLF, J., Concurring.

I concur in affirming the order of revocation.  I also concur in the certified

question because it accurately reflects the facts in this case.

I write only to respond to any implication which may be drawn from the

certified question that our holding in Peters v. State, 919 So. 2d 624 (Fla. 1st DCA

2006), is not applicable to all revocation proceedings.  The reasoning of this court in

Peters as to the application of Crawford to lab reports is equally applicable to all

revocation proceedings.  

Finally, a decision by this court declaring Crawford applicable in
community supervision revocation proceedings would result in prejudice
to the State far outweighing any perceived confrontation violations
suffered by an accused probation or community control violator.  This
is true because in the overwhelming majority of such cases the nature of
the illegal substance is not at issue.  Under the present system affidavits
are accepted without objection.  Were we to accept appellant’s position,
defense attorneys would object to the admission of written lab reports in
revocation proceedings, even when there was no dispute concerning the
nature of the substance, if the analyst who prepared the report was not
present to testify as to the findings set forth in the report.  As a result, the
State would be put to great expense even though in most cases the
defendant would suffer no prejudice from the admission of the written
report.  In those cases where there is a true dispute concerning the nature
of the substance, and the defense can show some lack of trustworthiness
in the lab report, the report will be inadmissible.  See § 90.803(6)(a), Fla.
Stat.

Id. at 627-28.
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In fact, we have applied the Peters reasoning in a probation revocation case not

involving a true split sentence.  See Ramsey v. State, 921 So. 2d 779 (Fla. 1st DCA

2006).  There is no valid basis for treating other types of probation revocation cases

differently than those involving true split sentencing.


