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Appellants challenge a final judgment dismissing their amended complaint 

with prejudice for failing to state a cause of action.  We affirm in part, reverse in 

part, and remand for further fact-finding on the following claims: (1) declaratory 

and injunctive relief regarding an alleged violation of federal due process; (2) 

declaratory and injunctive relief regarding an alleged violation of state due process; 

and (3) declaratory and injunctive relief regarding an alleged violation of the state 

prohibition against unauthorized agency penalties.   

 FACTS AND PROCEDURAL HISTORY 

In 2002, the legislature amended the statutes governing driving under the 

influence (DUI) to provide two ways in which a convicted driver could be required 

to install and maintain an ignition interlock device on his or her vehicle.1

                                                 
1 An ignition interlock device is an instrument connected to an automobile=s 
ignition.  To start the vehicle, the driver must blow into the device, which will 
measure alcohol concentration and then, if the concentration falls within an 
acceptable level, permit the engine to start. 

  First, 

according to section 316.1937(1), Florida Statutes (2002), a sentencing court had 

discretion to impose the device, in addition to any other authorized penalty, upon a 

driver=s initial DUI offense.  Second, according to section 316.1937(2)(a)(3), 

Florida Statutes (2002), a sentencing court was required to impose the device when 

the driver received a second DUI conviction.  Despite these provisions, sentencing 
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courts frequently did not order the installation of the device, even in instances 

where the requirement would be mandatory.  

Beginning in 2004, the Florida Department of Highway Safety and Motor 

Vehicles (the Department) began to send letters to all drivers previously convicted 

of DUI.  The letters ordered the drivers to install and maintain an ignition interlock 

device on their vehicles.  Some of the drivers who received the letters had not been 

sentenced by the trial court to install the devices.  If the drivers failed to comply, 

the Department threatened to suspend their licenses.   

Subsequent cases clarified that the requirement to install an ignition 

interlock device as part of a criminal sentence could come only from the trial court.  

The cases held the Department did not have authority to require the device as part 

of a defendant’s DUI sentence as it was a state agency, not a sentencing court, and 

had no independent statutory authority.  See Embrey v. Dickenson, 906 So. 2d 316, 

318 (Fla. 1st DCA 2005); Dickenson v. Aultman, 905 So. 2d 169, 171-72 (Fla. 3d 

DCA 2005); Doyon v. Dep=t of Highway Safety & Motor Vehicles, 902 So. 2d 

842, 844 (Fla. 4th DCA 2005).  In response to these cases, the legislature enacted 

section 322.2715, Florida Statutes (2005).  Among other things, this provision 

authorized the Department to require the installation of the device whenever the 

sentencing court failed to order its mandatory placement.  See § 322.2715(4), Fla. 
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Stat.  However, the provision did not have retroactive effect; its application was 

limited to DUI convictions which Aoccur[ed] on or after July 1, 2005.@  Id. 

  In short, prior to July 1, 2005, the Department was not authorized to require 

any DUI offender to install the ignition interlock device unless the installation had 

been ordered by the trial court.  Nevertheless, the Department issued letters to all 

DUI offenders, including those convicted before July 1, 2005, requiring the device, 

even in cases where it lacked the authority to do so.   

Appellants have brought their claims on behalf of all licensed drivers 

convicted of DUI and sentenced before July 1, 2005, yet subsequently required by 

the Department to install an ignition interlock device.2

The trial court granted Appellees= motion to dismiss all five claims with 

prejudice.  Regarding the federal law claims, it found Appellants failed to allege a 

deprivation of a federally protected right.  Regarding the state law claims, it found 

sovereign immunity shielded the State from reimbursing any monetary damages.  

Appellants now contest the dismissal. 

  Appellant hopes to have 

this group certified as a class.  In an amended complaint, Appellants raised five 

claims. The first three were federal law claims.  The last two were state law claims. 

                                                 
2  The class has not been certified and the trial court still has to make findings 
regarding whether the prerequisites for class representation listed in Florida Rule 
of Civil Procedure 1.220(a) have been met, including numerosity, commonality, 
and typicality. 
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FEDERAL CONSTITUTIONAL CLAIMS 

In Count I, Appellants seek recovery under 42 U.S.C. § 1983 for an alleged 

deprivation of a Fourteenth Amendment property right: their licenses to drive.  

Appellants claim they were deprived of due process, alleging their licenses were 

jeopardized without adequate notice of their rights or opportunity for a hearing.  

When bringing a section 1983 claim alleging a denial of procedural due process, 

three elements must be shown: A(1) a deprivation of a constitutionally-protected [] 

property interest; (2) state action; and (3) constitutionally-inadequate process.@  

Grayden v. Rhodes, 345 F.3d 1225, 1232 (11th Cir. 2003); see also Arrington v. 

Helms, 438 F.3d 1336, 1347 (11th Cir. 2006).  Therefore, in conducting a section 

1983 due process analysis, we must first determine whether a party has been 

deprived of a federally protected property right. 

AState law defines the parameters of a plaintiff=s property interest for 

purposes of section 1983.@  Key W. Harbour Dev. Corp. v. City of Key W., Fla., 

987 F.2d 723, 727 (11th Cir. 1993); see also Bishop v. Wood, 426 U.S. 341, 344 

(1976) (finding a federally protected property interest is Adecided by reference to 

state law@); Riley v. St. Louis County of Mo., 153 F.3d 627, 630 (8th Cir. 1998) 

(stating ASection 1983 does not create substantive rights; rather, state law 

establishes the property interest@).  Once state law has determined the substance of 
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a property interest, federal law defines the process that is due.  See Archie v. City 

of Racine, 847 F.2d 1211, 1217 (7th Cir. 1988). 

A claim rises to the level of a federally protected property interest only if a 

plaintiff can show he/she is entitled to it under state law.  See Bd. of Regents v. 

Roth, 408 U.S. 564, 577 (1972) (stating a property interest requires Aa legitimate 

claim of entitlement@); Ezekwo v. New York City Health & Hosps. Corp., 940 F.2d 

775, 782 (2d Cir. 1991).  The mere receipt of a privilege or benefit from the 

government does not create entitlement; therefore, privileges traditionally do not 

rise to the level of a property interest cognizable under section 1983.  See Lim v. 

Cent. DuPage Hosp., 871 F.2d 644, 648 (7th Cir. 1989) (stating Aa contract right 

merely to specified procedures . . . is not a property right in the constitutional 

sense@); see also Bauchene v. Comm=r, Maine Dep=t of Health & Human Servs., 

2006 WL 1669432, *1 (Maine Superior Ct. 2006) (finding a patient=s freedom and 

level of supervision at a psychiatric hospital were privileges, not constitutionally 

protected property rights, and therefore did not involve section 1983).  An 

examination of pertinent case law reveals different fact patterns, resulting in 

different conclusions by appellate courts, as to whether a driver’s license in Florida 

is recognized as a privilege or an entitlement. 
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In some cases, the Florida Supreme Court clearly defines drivers’ licenses as 

privileges.  According to Lite v. State, 617 So. 2d 1058, 1060 (Fla. 1993),  

there is no property interest in possessing a driver=s 
license.  Rather, driving is a privilege, and the privilege 
can be taken away or encumbered as a means of meeting 
a legitimate legislative goal. 
 

(emphasis added); see also Bolware v. State, 995 So. 2d 268, 274 (Fla. 2008) 

(stating A[h]istorically, Florida courts have viewed a license to drive on our state 

roads as a privilege, not a right:@); Lescher v. Fla. Dep=t of Highway Safety & 

Motor Vehicles, 985 So. 2d 1078, 1083 (Fla. 2008) (quoting Lite=s holding that 

A>there is no property interest in possessing a driver=s license=@); City of Miami v. 

Aronovitz, 114 So. 2d 784, 787 (Fla. 1959) (stating the acquisition of a driver=s 

license is a privilege); Smith v. City of Gainesville, 93 So. 2d 105, 106 (Fla. 1957) 

(stating a Adriver=s license is a privilege, subject to proper regulations@ and Adoes 

not endow the holder thereof with an absolute property right in the use of the 

public highway@). 

In other cases, the distinction between a privilege and property right, at least 

when applied to drivers= licenses, is not determinative of whether Fourteenth 

Amendment rights attach.  See Souter v. Dep=t of Highway Safety & Motor 

Vehicles, 310 So. 2d 314, 315 (Fla. 1st DCA 1993).  Since the revocation of a 

driver=s license may affect the driver=s livelihood, we have found drivers= licenses 
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warrant due process protections under the Fourteenth Amendment.  Id. (finding a 

person must be given the opportunity to present his case at a hearing either before 

or after license revocation); Dep=t of Highway Safety & Motor Vehicles v. Pitts, 

815 So. 2d 738, 743 (Fla. 1st DCA 2002) (stating the suspension of a driver=s 

license implicates a protectable property interest Aand due process applies to its 

denial@); Wheeler v. Dep=t of Highway Safety & Motor Vehicles, 297 So. 2d 128, 

129-30 (Fla. 2d DCA 1974) (finding a driver is entitled to a hearing before his 

license is suspended).   

There are also federal cases that treat drivers’ licenses as property interests 

meriting protection, regardless of their classification as privileges.  For example, in 

Bell v. Burson, 402 U.S. 535, 539 (1971), the Supreme Court stated: 

Once licenses are issued, as in petitioner=s case, their 
continued possession may become essential in the pursuit 
of a livelihood.  Suspension of issued licenses thus 
involves state action that adjudicates important interests 
of the licensees.  In such cases the licenses are not to be 
taken away without that procedural due process required 
by the Fourteenth Amendment.  This is but an application 
of the general proposition that relevant constitutional 
restraints limit state power to terminate an entitlement 
whether the entitlement is denominated a >right= or a 
>privilege.= 

 
(citations omitted); see also Logan v. Zimmerman Brush Co., 455 U.S. 422, 430-

31 (1982) (listing drivers= licenses as federally protected property interests); 
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Mackey v. Montrym, 443 U.S. 1, 10 (1979) (stating Asuspension of a driver=s 

license for statutorily defined cause implicates a protectible property interest@); 

Dixon v. Love, 431 U.S. 105, 112 (1977) (stating A[i]t is clear that the Due Process 

Clause applies to the deprivation of a driver=s license by the State@). 

Here, the trial court dismissed the federal claims in the complaint, finding 

Appellants had not demonstrated the deprivation of a property right protected by 

section 1983.  However, given the precedent cited above, the trial court must 

conduct further fact finding to determine whether Florida law recognizes a driver’s 

license as a property right under the facts alleged here.  For instance, further fact 

finding is needed to determine if those plaintiffs convicted of a second DUI who 

fortuitously avoided the mandatory sentencing sanction of imposition of the device 

or license revocation still have suffered the loss of a protected property right.  

Similarly, fact finding is needed to determine whether the sanction of imposition of 

the device or license revocation in those cases where the offender has only one 

DUI conviction affects a protected property right.  It is possible that even if a 

driver’s license is found to be a protected property interest in one situation, it may 

not be in the other.  Therefore, on remand the trial court should take evidence and 

make findings regarding whether Appellants= licenses qualified as cognizable 

property interests under section 1983.  Obviously, if the trial court finds a property 
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right, it will then have to make findings as to whether adequate process was 

provided. 

Appellants= remaining federal claims are illogical.  They argue that the 

forced installation of the ignition interlock device violated the federal prohibitions 

against double jeopardy (Count II) and ex post facto laws (Count III).  Both of 

these claims hinge on finding the installation of the device was a criminal penalty 

unjustly inflicted upon them.  However, the Department, as an administrative 

agency, cannot impose criminal sanctions; therefore, its order requiring convicted 

DUI offenders to install the device cannot be considered part of their criminal 

sentences.  See Embrey v. Dickenson, 906 So. 2d at 318 (finding the Department 

lacked Athe independent authority to impose [this] criminal punishment@ prior to 

the passage of section 322.2715); Dickenson v. Aultman, 905 So. 2d at 171 (stating 

A[t]he legislature has made it clear that the authority to impose this criminal penalty 

is vested solely in the courts@).  See generally Fuston v. State, 838 So. 2d 1205, 

1207 (Fla. 2d DCA 2003) (holding an administrative agency lacks the Aauthority to 

impose a more onerous sentence upon a [defendant] than the sentence actually 

imposed by the trial court@).3

                                                 
3  We note that the Department currently can require the device on convicted DUI 
offenders if the sentencing court fails to order its mandatory placement (see § 
322.2715(4)) or upon review of the offender’s application for license reinstatement 

  The Department may have acted without legal 
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authority in imposing the device.  But because it was not a court, its actions did not 

amount to a criminal sentence.  Consequently, Appellants= claims concerning the 

federal prohibitions against double jeopardy and ex post facto laws are meritless. 

STATE CONSTITUTIONAL CLAIMS 

Before evaluating the merits of Appellants= claims, we address the question 

of relief.  In Counts IV and V of the complaint, Appellants seek both monetary 

relief and declaratory/injunctive relief.  We affirm the trial court=s ruling that since 

Appellants failed to demonstrate the State had waived sovereign immunity for 

these claims, they could not recover monetary damages.4

To bring an action against the State, the legislature must have enacted a 

general law waiving the State=s sovereign immunity for the claim.  See Art. X, § 

13, Fla. Const. (stating A[p]rovision may be made by general law for bringing suit 

against the [S]tate as to all liabilities now existing or hereafter originating@); Am. 

Home Assurance Co. v. Nat=l R.R. Passenger Corp., 908 So. 2d 459, 471-72 (Fla. 

2005).  Any waiver must be clear and unequivocal, and cannot be implied or 

 

                                                                                                                                                             
(see § 322.271(2)(d)).  However, in the context of these provisions, the imposition 
of the device is an administrative, remedial penalty.  These provisions do not allow 
the Department to impose the device as part of the offender’s DUI sentence; this 
criminal penalty may be imposed by the trial court alone. 
4 The record contains no evidence or findings of fact regarding whether the 
fortuitous circumstance of a trial judge failing to follow the proper sentencing law 
could result in monetary damages for Appellants. 
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inferred.  See Am. Home Assurance Co. at 472; see also City of Gainesville v. 

State Dep=t of Transp., 920 So. 2d 53, 54 (Fla. 1st DCA 2005).       

Here, Appellants have failed to cite any legislative enactment waiving the 

State=s immunity to the claims in Counts IV and V.  Instead, they argue that the 

constitutional provisions cited are self-executing, thereby making a waiver 

unnecessary. 

However, even if the rights indicated were self-executing, a cause of action 

for monetary damages does not arise simply because a state agency has violated a 

constitutional right.  For instance, when a plaintiff sought monetary damages after 

police misconduct led to him being wrongfully imprisoned for thirty months, the 

Fourth District found he could not bring a cause of action under the due process 

clause for monetary damages against the State, its agencies, or its employees acting 

in their official capacity.  See Garcia v. Reyes, 697 So. 2d 549, 549-50 (Fla. 4th 

DCA 1997); see also Fernez v. Calabrese, 760 So. 2d 1144, 1146 (Fla. 5th DCA 

2000) (citing Garcia for the principle that monetary damages cannot be recovered 

in an action against the State for a violation of state constitutional rights).  Given 

this precedent, and even assuming Appellants can establish a violation of their state 

constitutional rights, they cannot receive monetary reimbursement.  The only 
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potential relief available to Appellants is declaratory or injunctive in nature, and 

even then they must establish the applicable prerequisites for such relief. 

Turning to the merits, in Count IV Appellants contended, in part, that the 

Department=s actions violated the state prohibition against the deprivation of 

property or liberty without due process and the state prohibition against 

unauthorized administrative penalties.  As previously discussed, the Department=s 

ultimatum to Appellants to either install the device or forfeit their drivers= licenses 

may have implicated property interests cognizable in Florida.  Similarly, the 

Department=s imposition of this penalty as part of a criminal sentence constituted 

an unauthorized agency action.  We reverse and remand these two State law claims 

to determine if Appellants can demonstrate need and entitlement to declaratory or 

injunctive relief.5

CONCLUSION 

 

                                                 
5  Obviously, if the amendment to the statute means the Department’s improper 
activity is not likely to reoccur, declaratory and injunctive relief may be 
inappropriate.  See Martinez v. Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991) 
(requiring an actual, present controversy and a party with an actual, present interest 
in the subject matter); Raulerson v. Mitchell, 916 So. 2d 891, 893 (Fla. 4th DCA 
2005) (stating relief will be inappropriate unless the moving party can show that 
irreparable harm will occur without it); Argus Photonics Group, Inc. v. Dickenson, 
841 So. 2d 598, 599 (Fla. 4th DCA 2003) (requiring “a bona fide dispute between 
the parties and an actual, present need for the declaration”). 
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We reverse the final judgment regarding Count I of the complaint and 

remand to discern whether Appellants= federal rights were violated without 

adequate due process when the Department required them to either install the 

ignition interlock device or forfeit their licenses. 

We reverse as to Count IV of Appellants= complaint to the extent it 

requested declaratory or injunctive relief, and remand for further consideration of 

whether the Department violated the state prohibitions against depriving liberty or 

property without due process and unauthorized agency penalties. 

All other issues raised by Appellants are affirmed. 

AFFIRMED in part, REVERSED in part, and REMANDED. 

VAN NORTWICK, J., CONCURS; BENTON, J., DISSENTS WITH OPINION. 
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BENTON, J., dissenting. 

I respectfully dissent.  “The test for the sufficiency of a complaint for 

declaratory judgment is not whether the plaintiff will succeed in obtaining the 

decree he seeks favoring his position, but whether he is entitled to a declaration of 

rights at all.”  “X” Corp. v. “Y” Pers., 622 So. 2d 1098, 1101 (Fla. 2d DCA 1993) 

(citing Platt v. Gen. Dev. Corp., 122 So. 2d 48 (Fla. 2d DCA 1960)).  A plaintiff’s 

losing position on the merits does not defeat entitlement to declaratory judgment.  

When a cause of action for declaratory relief is—as this one was—properly 

pleaded,6

                                                 
6 The standard for declaratory judgment, set forth in May v. Holley, 59 So. 

2d 636, 639 (Fla. 1952), and reaffirmed by Martinez v. Scanlan, 582 So. 2d 1167, 
1170 (Fla. 1991), is: 

 the plaintiffs are entitled to a judicial determination of the rights asserted, 

Before any proceeding for declaratory relief should 
be entertained it should be clearly made to appear that 
there is a bona fide, actual, present practical need for the 
declaration; that the declaration should deal with a 
present, ascertained or ascertainable state of facts or 
present controversy as to a state of facts; that some 
immunity, power, privilege or right of the complaining 
party is dependent upon the facts or the law applicable to 
the facts; that there is some person or persons who have, 
or reasonably may have an actual, present, adverse and 
antagonistic interest in the subject matter, either in fact or 
law; that the antagonistic and adverse interest[s] are all 
before the court by proper process or class representation 
and that the relief sought is not merely the giving of legal 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1993156323&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1101&pbc=F2EFF699&tc=-1&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1960128411&rs=WLW9.07&ifm=NotSet&fn=_top&sv=Split&tc=-1&pbc=F2EFF699&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
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whether favorable to them or adverse.  On this basis, I would reverse the trial 

court’s dismissal of appellants’ amended complaint in its entirety, and remand for 

further proceedings, including entry of declaratory judgment on all counts.7

In count I of their amended complaint, appellants asserted property and 

liberty interests, protected by the Fourteenth Amendment of the United States 

Constitution, in their Florida licenses to operate motor vehicles;

    

8

                                                                                                                                                             
advice by the courts or the answer to questions 
propounded from curiosity.  These elements are 
necessary in order to maintain the status of the 
proceeding as being judicial in nature and therefore 
within the constitutional powers of the courts. 

 and that the 

Department’s requiring them to install and maintain an ignition interlock device or 

face suspension of their licenses, without affording them any opportunity for a 

hearing, deprived them of federally protected interests without procedural due 

May, 59 So. 2d at 639.  See also Meadows Cmty. Ass’n, Inc. v. Russell-Tutty, 928 
So. 2d 1276, 1279 (Fla. 2d DCA 2006). 

7 Whether appellants are entitled to injunctive relief, even if one or more of 
their positions is correct, is not before us on this appeal.  In order to grant 
injunctive relief, the trial court would have to find that appellants have 
“demonstrate[d] a clear legal right, the inadequacy of a remedy at law, and that an 
irreparable injury will occur if such relief is not granted.”  E. Fed. Corp. v. State 
Office Supply Co., 646 So. 2d 737, 741 (Fla. 1st DCA 1994) (citing Leon County 
Classroom Teachers Ass’n, FTP-NEA v. Sch. Bd. of Leon County, 363 So. 2d 353 
(Fla. 1st DCA 1978)).  See also K.W. Brown & Co. v. McCutchen, 819 So. 2d 977, 
979 (Fla. 4th DCA 2002).  Nor does any claim to money damages require decision 
on the present appeal.   

8 The asserted interest allegedly created by relevant Florida statutes in effect 
at the time was in a driver’s license not conditioned upon installation of and 
payment for an ignition interlock device absent a court order. 
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process.  Granting a motion to dismiss the amended complaint, the trial court 

opined, “Plaintiffs have once again failed to allege deprivation of a federally 

protected right.”  On its own premises, this disposition was procedurally incorrect.  

Although the trial court necessarily reached the merits in ruling that appellants 

failed to allege a deprivation of a federally protected right, it dismissed the 

amended complaint rather than entering declaratory judgment. 

I do not share the majority opinion’s view that further fact finding by the 

trial court is necessary to determine whether a Florida driver’s license is a property 

interest protected under the Fourteenth Amendment.9

Consuegra v. Lloyd’s Underwriters at London, 801 So. 2d 111, 112 (Fla. 2d DCA 

2001)

  “[A] motion to dismiss for 

failure to state a cause of action is not a substitute for a motion for summary 

judgment, and in ruling on such a motion, the trial court is confined to a 

consideration of the allegations found within the four corners of the complaint.” 

 (citing Cyn-co, Inc. v. Lancto, 677 So. 2d 78, 79 (Fla. 2d DCA 1996)).  See 

                                                 
9 Fact finding may be appropriate for other reasons on remand, although 

whether appellants or other potential class members have been convicted of only 
one DUI or two appears to be irrelevant, certainly to anything other than damages.  
A second DUI conviction for which the trial court should have required the device 
does not alter the fact that the Department had no such authority with regard to 
persons convicted before July 1, 2005, when section 322.2715, Florida Statutes 
(2005), took effect.  See Karz v. Dickenson, 932 So. 2d 426, 427-28 (Fla. 2d DCA 
2006); Embrey v. Dickenson, 906 So. 2d 316, 317-18 (Fla. 1st DCA 2005); 
Dickenson v. Aultman, 905 So. 2d 169, 171 (Fla. 3d DCA 2005).   

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2001867461&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=112&pbc=F2EFF699&tc=-1&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2001867461&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=112&pbc=F2EFF699&tc=-1&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
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also Hialeah Race Course, Inc. v. Gulfstream Park Racing Ass’n, 210 So. 2d 750, 

752 (Fla. 4th DCA 1968) (“The test of sufficiency of a complaint in such a 

proceeding is not whether the complaint shows that the plaintiff will succeed in 

getting a declaration of rights in accordance with his theory and contention, but 

whether he is entitled to a declaration of rights at all.”).  

“Property interests . . . are created and their dimensions are defined by 

existing rules or understandings that stem from an independent source such as state 

law . . . .”  Bd. of Regents of State Coll. v. Roth, 408 U.S. 564, 577 (1972).  While 

“the Legislature clearly contemplated fact-finding in declaratory actions,” Higgins 

v. State Farm Fire & Casualty Co., 894 So. 2d 5, 12 (Fla. 2004), when fact finding 

is necessary, the nature of the holder’s interest in a Florida driver’s license is a 

purely legal question for the court to decide.  See Morley’s Auto Body, Inc. v. 

Hunter, 70 F.3d 1209, 1212 (11th Cir. 1995).   

 Chapter 322, Florida Statutes, governs issuance, regulation and revocation of 

driver’s licenses.  Any person who satisfies the statutory requirements is entitled to 

issuance of a driver’s license, see, e.g., § 322.14(1)(a), Fla. Stat. (2002) (“The 

department shall, upon successful completion of all required examinations and 

payment of the required fee, issue to every applicant qualifying therefor, a driver's 

license as applied for . . . .”), which is subject to suspension or revocation in 
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conformance with other provisions in chapters 316 and 322, Florida Statutes.  See 

Mackey v.  Montrym, 443 U.S. 1, 10 n.7 (1979) (“That the Due Process Clause 

applies to a state’s suspension or revocation of a driver’s license is clear from our 

decisions in Dixon v. Love, 431 U.S. 105, 112, 97 S. Ct. 1723, 1727, 52 L. Ed. 2d 

172 (1977), and Bell v. Burson, 402 U.S. 535, 539, 91 S. Ct. 1586, 1589, 29 L. Ed. 

2d 90 (1971).”); Bell v. Burson, 402 U.S. 535, 539 (1971) (“Suspension of issued 

licenses . . . involves state action that adjudicates important interests of the 

licensees.  In such cases the licenses are not to be taken away without that 

procedural due process required by the Fourteenth Amendment.  This is but an 

application of the general proposition that relevant constitutional restraints limit 

state power to terminate an entitlement whether the entitlement is denominated a 

‘right’ or a ‘privilege.’” (citations omitted)); Dep’t of Highway Safety & Motor 

Vehicles v. Pitts, 815 So. 2d 738, 743 (Fla. 1st DCA 2002) (“It is without question 

that the ‘suspension of a driver’s license for statutorily defined cause implicates a 

protectible property interest.’  Mackey v.  Montrym, 443 U.S. 1, 10, 99 S. Ct. 

2612, 61 L. Ed. 2d 321 (1979).  This is a substantial private interest and due 

process applies to its denial.”).  Under Florida law, the “notion of a property 

interest encompasses a variety of valuable interests that go well beyond the 

traditional view of property.”  Lankheim v. Fla. Atl. Univ., Bd. of Trs., 992 So. 2d 
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828, 834 (Fla. 4th DCA 2008) (quoting Moser v. Barron Chase Sec., Inc., 783 So. 

2d 231, 236, n.5 (Fla. 2001)), rev. den., 8 So. 3d 1133 (Fla. 2009). 

The United States Supreme Court “has fully and finally rejected the wooden 

distinction between ‘rights’ and ‘privileges’ that once seemed to govern the 

applicability of procedural due process rights.”  Roth, 408 U.S. at 571 (footnote 

omitted).  “A person’s interest in a benefit is a ‘property’ interest for due process 

purposes if there are such rules or mutually explicit understandings that support his 

claim of entitlement to the benefit and that he may invoke at a hearing.”  Perry v. 

Sindermann, 408 U.S. 593, 601 (1972).  “Even where a state is not required to 

extend a certain benefit to its people, after having chosen to extend it, the state may 

not withdraw that right on grounds of misconduct absent fundamentally fair 

procedures to determine whether the misconduct occurred.”  Lankheim, 992 So. 2d 

at 834. 

Denominating driving on the public roads either a privilege or a right does 

not resolve appellants’ claims under 42 U.S.C. § 1983.  See Souter v. Dep’t of 

Highway Safety & Motor Vehicles, 310 So. 2d 314, 315 (Fla. 1st DCA 1975) 

(“Although respondent argues that driving on the roads of Florida is a privilege and 

not a right, the United States Supreme Court has held that this distinction is not 

determinative of whether procedural due process rights apply. To the contrary the 
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U. S. Supreme Court has specifically ruled that ‘once [driver’s] licenses are issued 

. . . their continued possession may become essential in pursuit of a livelihood.[10

Although the court in Lescher v. Florida Department of Highway Safety & 

Motor Vehicles, 985 So. 2d 1078 (Fla. 2008),

] 

Suspension of issued licenses thus involves state action that adjudicates important 

interests of the licensees. In such cases the licenses are not to be taken away 

without that procedural due process required by the Fourteenth Amendment.’” 

(quoting Bell, 402 U.S. at 539)). 

11

                                                 
10 Justice Quince has stated the point eloquently:  

 Lite v. State, 617 So. 2d 1058 (Fla. 

In today’s society, it is difficult, if not impossible 
in some locales, to travel from place to place without a 
driver’s license.  In many areas there is inadequate or no 
public transportation.  We have come to rely more and 
more on the use of personal motor vehicles to get to 
work, to shop, to attend recreational activities, and to 
attend many other activities that are a part of daily life.  It 
is sometimes virtually impossible to perform the ordinary 
functions of life without ready access to a motor vehicle.  
Thus, having a driver’s license is often not just a desire 
but a necessity. 

Bolware v. State, 995 So. 2d 268, 285 (Fla. 2008) (Quince, J., dissenting).   
11 In Lescher v. Florida Department of Highway Safety & Motor Vehicles, 

985 So. 2d 1078 (Fla. 2008), Lescher could have applied for a hardship license at 
the time his license was revoked.  Lescher argued a subsequent statutory 
amendment destroying his eligibility constituted an ex post facto law.  The 
supreme court rejected this argument, ruling the provision did not constitute a 
punishment but was instead part of a civil regulatory scheme for the protection of 
the public. 
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1993),12 City of Miami v. Aronovitz, 114 So. 2d 784 (Fla. 1959),13

                                                 
12 In Lite v. State, 617 So. 2d 1058 (Fla. 1993), the court considered the 

constitutionality of section 322.055(1), Florida Statutes, which provided that the 
sentencing court “shall direct the department to revoke the driver’s license” of a 
person convicted of a specified drug offense.  § 322.055(1), Fla. Stat. (Supp. 
1990).  The court determined the license revocation provision was rationally 
related to the legislative goal, rejecting Lite’s argument that the statute was an 
arbitrary exercise of the state’s police power because a driver’s license could be 
revoked even though a motor vehicle was not used in the commission of the 
offense.  Id. at 1060.  The court stated that in  

 and Smith v. 

forfeiture proceedings, however, we have held that the 
government may not take an individual’s property unless 
it proves by clear and convincing evidence that the 
property being forfeited was used in the commission of a 
crime.  In contrast to the forfeiture action where there is a 
distinct interest in property, there is no property interest 
in possessing a driver’s license. Rather, driving is a 
privilege, and the privilege can be taken away or 
encumbered as a means of meeting a legitimate 
legislative goal. . . .  Accordingly, subsection 322.055(1) 
is constitutionally valid even without the requirement that 
a motor vehicle be used during the commission of a 
crime. 

Id. (internal citations omitted).  There is no indication of any claim that the license 
revocation violated procedural due process requirements.   

13 In City of Miami v. Aronovitz, 114 So. 2d 784 (Fla. 1959), Aronovitz filed 
a complaint against the City of Miami and certain officials alleging that the 
practice of setting up a road block for the purpose of inspecting drivers’ licenses 
was an unconstitutional invasion of his right to use the public ways, and amounted 
to an illegal search and seizure.  The supreme court rejected the argument, noting 
that section 322.15, Florida Statutes, provided that “[e]very licensee shall have his 
operator’s or chauffeur’s license in his immediate possession at all times when 
operating a motor vehicle and shall display the same, upon demand of a patrol 
officer.”  Id. at 786-87.  The court then stated: “The owner of such a license 
exercises the privilege granted by it subject to reasonable regulations in the use of 
the highways common to all citizens. These requirements do not disregard the 
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City of Gainesville, 93 So. 2d 105 (Fla. 1957) (en banc),14 states that a driver’s 

license is a privilege, it does so in the course of explaining that, just as the 

Legislature has the power by statute to require a motor vehicle operator to obtain a 

driver’s license, it also has the power by statute to impose restrictions on the use of 

the license and to specify the basis on which the license will be suspended or 

revoked.  None of the decisions cited by the majority for the proposition that a 

driver’s license is a privilege, rather than a right,15

                                                                                                                                                             
constitutional guaranties upon which the instant appellee relies. We are committed 
to the view that so long as the regulations themselves are reasonable and are 
reasonably executed in the interest of the public good, the courts should not 
interfere. . . .  [I]t is very much in the public interest that law enforcement officers 
be permitted to make periodic check-ups on the driving license qualifications of 
those who operate motor vehicles on the highways.”  Id. at 787-88 (citations 
omitted). 

 addressed the viability of a 

14 In Smith v. City of Gainesville, 93 So. 2d 105 (Fla. 1957) (en banc), the 
court considered the constitutionality of a statute which authorized municipal 
courts to revoke drivers’ licenses under certain circumstances.  The court rejected 
Smith’s arguments, stating that “the State has ample power to require motor 
vehicle operators to obtain drivers’ licenses. It likewise has the correlative power 
to impose reasonable restrictions on the use and enjoyment of the license. This, in 
turn, involves the power to make proper provision for the suspension or revocation 
of a driver’s license under appropriate conditions and upon the occurrence of 
stipulated situations.”  Id. at 106.    

15 Appellants may have a protected liberty, as well as a protected property, 
interest.  “‘Liberty’ and ‘property’ are broad and majestic terms . . . . ‘[T]hey relate 
to the whole domain of social and economic fact . . . .’” Bd. of Regents of State 
Coll. v. Roth, 408 U.S. 564, 571 (1972) (quoting Nat’l. Mut. Ins. Co. v. Tidewater 
Transfer Co., 337 U.S. 582, 646 (1949) (Frankfurter, J., dissenting)). “Without 
doubt, it [the liberty guaranteed by the Fourteenth Amendment] denotes not merely 
freedom from bodily restraint but also the right of the individual to contract, to 
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section 1983 claim.   Our supreme court’s decisions describing a driver’s 

license as a privilege all16 involve suspension or revocation of a driver’s license on 

statutory grounds.17

                                                                                                                                                             
engage in any of the common occupations of life, to acquire useful knowledge, to 
marry, establish a home and bring up children, to worship God according to the 
dictates of his own conscience, and generally to enjoy those privileges long 
recognized . . . as essential to the orderly pursuit of happiness by free men.”  Id. at 
572 (quoting Meyer v. Nebraska, 262 U.S. 390, 399 (1923)).  See also Jones v. 
Kirkman, 138 So. 2d 513, 515 (Fla. 1962) (“It is unnecessary to engage in any 
extended discussion of the rights of one who operates an automobile over public 
highways. Further, little could be accomplished by repeating the oft-stated view of 
this and other courts that the privilege of driving an automobile over public 
highways is not an absolute organic right. It is conceded that any unreasonable 
interference with the privilege could amount to a deprivation of liberty without due 
process.” (citations omitted)). 

  These decisions stand for the unremarkable proposition that a 

 16 In Bolware v. State, 995 So. 2d 268 (Fla. 2008), the issue was whether 
administrative revocation of a license by the Department was a punishment or 
penalty which could be deemed a direct consequence of a criminal plea so that 
counsel representing a criminal defendant (or the trial court) was required to advise 
the defendant of this consequence in order for a plea to be knowing or intelligent.   
Bolware had entered a plea of no contest to driving while his license was 
suspended or revoked, and was ordered to pay a fine.  Several months later, the 
Department determined he was an habitual traffic offender and revoked his license 
for five years pursuant to section 322.27(5).  Bolware filed a motion pursuant to 
Florida Rule of Criminal Procedure 3.850, arguing his plea was not made 
voluntarily with understanding of the consequences because he was not advised 
before entering his plea that this license would be revoked for five years.  The trial 
court denied relief, determining the license revocation was a collateral 
consequence of the plea.  The supreme court affirmed, stating that the “trial judge’s 
obligation to ensure that the defendant understands the direct consequences of his 
plea has been consistently interpreted to encompass only those consequences of the 
sentence which the trial court can impose.”  Bolware, 995 So. 2d at 273 (quoting 
State v. Ginebra, 511 So. 2d 960, 961 (Fla. 1987)).   

17 In Jones v. Kirkman, 138 So. 2d 513 (Fla. 1962), Jones challenged a 
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license “does not endow the holder thereof with an absolute property right in the 

use of the public highway.”  Smith, 93 So. 2d at 106 (citing Thornhill v. Kirkman, 

62 So. 2d 740 (Fla. 1953)) (“While in Carnegie v. Department of Public Safety, 

                                                                                                                                                             
statute which established a so-called “point system” for the evaluation of 
convictions of violations of laws or ordinances for the determination of the 
continuing qualification of any person to operate a motor vehicle. By the statute 
the Department of Public Safety was authorized to suspend the license of any 
motor vehicle operator upon record evidence that the licensee had been convicted 
of violations of motor vehicle laws or ordinances amounting to twelve or more 
points as determined by a point system specifically set forth in the act.  The 
Department of Public Safety was required to notify a licensee immediately upon 
the entry of a suspension order. The licensee was thereupon allowed an opportunity 
to be heard in the county of his residence “as early as practical within not to exceed 
thirty days” after the request.  Id. at 514 (citing § 322.31, Fla. Stat.).  In rejecting 
the argument that a pre-suspension hearing was required, the supreme court stated: 

The Florida Legislature has authorized the 
Department of Public Safety to suspend a driver’s license 
upon the occurrence of certain conditions. The 
Legislature itself has prescribed the conditions. The so-
called ‘point system’ is merely a legislative evaluation of 
convictions of traffic violations in terms of penalty points 
which, when accumulated in sufficient quantity during a 
stated period, lead to suspension of a driver’s license. 
When the point system is announced in the legislative 
enactment it will be upheld. When a state administrative 
agency under its general rule-making power has 
attempted to promulgate such a system its authority to do 
so has been denied.  

Id. at 515 (citations omitted).  The court noted that Jones “admitted that he had 
received a summons for each of the seven offenses alleged to have been the 
foundation for the suspension of the license. In most instances Jones had posted an 
appearance bond and the bond was estreated because of his failure to appear and 
answer the violations charged. In other instances he appeared and was found 
guilty.”  Id. at 514.   
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Fla. 1952, 60 So. 2d 728, we held that a driver’s license cannot be revoked 

arbitrarily or capriciously, we have nonetheless consistently followed the rule, 

which appears to be unanimous throughout the country, to the effect that upon a 

proper showing in accord with the prevailing statutes a motor vehicle operator’s 

license may be revoked.”).  See also Thornhill v. Kirkman, 62 So. 2d 740, 742 

(Fla. 1953) (“We think there is ample warrant for the legislature to treat a driver’s 

license as privilege, subject to suspension or revocation for cause. The owner of 

such a license holds it subject to reasonable regulation. . . . In this holding we do 

not overlook the right and liberty of appellant to use the highways as guaranteed by 

the Bill of Rights. At the same time none of these liberties are absolutes but all 

may be regulated in the public interest.”).  None of these cases involved 

suspension, revocation, or imposition of conditions on a driver’s license in the 

complete absence of statutory authority and without procedural due process, as 

alleged here.  Whether a Florida driver’s license is regarded as a right or as a 

privilege—and whatever facts may be developed on remand—the trial court erred 

in dismissing count I of the complaint. 

The trial court dismissed counts II and III, like count I, on the same 

succinctly stated basis—that appellants had “failed to allege deprivation of a 

federally protected right.”  Today’s decision affirms the dismissal of these counts, 
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reasoning the claims are “illogical.”  However that may be, the trial court was 

wrong in ruling that appellants had not alleged the deprivation of federal 

constitutional rights in counts II and III.  Whether logically or not, both counts 

plainly allege the infringement of federally protected rights.  In count II, appellants 

alleged the Department’s act of requiring installation of an ignition interlock 

device amounted to imposition of a criminal penalty (which the sentencing courts 

had failed or declined to impose) and therefore subjected appellants to double 

jeopardy in violation of the Fifth Amendment of the United States Constitution.18  

In count III, appellants alleged that the Department’s actions violated constitutional 

ex post facto principles, contrary to article I, section 10 of the United States 

Constitution.19

                                                 
18 At least one court has determined that the Department’s act of requiring 

installation of an ignition interlock device constituted a criminal penalty and 
subjected an appellant to double jeopardy.  See Doyon v. Dep’t of Highway Safety 
& Motor Vehicles, 902 So. 2d 842, 844 (Fla. 4th DCA 2005).  See also Embrey v. 
Dickenson, 906 So. 2d 316, 318 (Fla. 1st DCA 2005) (stating that  “[w]hile section 
322.16 provides general authority for the Department to impose time and purpose 
restrictions on drivers’ licenses and to effect other administrative measures 
necessary to ensure the safety of Florida’s highways, section 322.16 does not grant 
the Department the independent authority to impose a criminal punishment.”). 

  Appellants are entitled to a declaration of what their rights may or 

19 Appellants alleged that proposed class members who had committed their 
offenses before July 1, 2002, the effective date of the statute first allowing—and in 
some cases mandating—courts to require use of an ignition interlock device for 
those convicted of driving under the influence, see Ch. 2002-263, § 4, Laws of  
Fla., could not be punished pursuant to the 2002 statutory amendments.  Appellants 
also alleged that class members who committed their offenses of driving under the 
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may not be in the circumstances. 

 In count IV of the amended complaint, appellants sought declaratory and 

injunctive relief against the Department, in addition to “equitable restitution of 

funds that [appellants] were required to pay for ignition interlock devices under the 

Department’s unlawful scheme,” under the Florida Constitution.20

                                                                                                                                                             
influence prior to July 1, 2005, and who were not required by any court to use an 
ignition interlock device, could not be required by the Department to install such 
devices pursuant to section 322.2715(4), Florida Statutes (2005). 

  The trial court 

did not address whether or which asserted state constitutional rights the 

Department’s actions might have infringed, notwithstanding the numerous state 

constitutional law claims raised in count IV of the amended complaint.  While 

sovereign immunity may, indeed, shield appellees from liability for monetary 

damages arising out of appellants’ claimed violation of state constitutional rights, 

see Garcia v. Reyes, 697 So. 2d 549, 550 (Fla. 4th DCA 1997) (holding that “there 

is no cause of action for money damages against the state, its agencies or 

employees acting in their official capacities for police misconduct arising directly 

20 Appellants alleged and sought a declaration that the Department’s actions 
deprived appellants of their property or liberty without due process and placed 
appellants in jeopardy twice for the same offense, contrary to article I, section 9, of 
the Florida Constitution; violated ex post facto principles, contrary to article I, 
section 10, of the Florida Constitution; violated article I, section 18, of the Florida 
Constitution, which prohibits an administrative agency from imposing a penalty 
except as provided by law; and unlawfully imposed a tax or fee in violation of 
article VII, section 1(a) of the Florida Constitution. 
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under the due process clause, article I section 9, of the Florida Constitution” and 

observing that the state has waived sovereign immunity pursuant to section 768.28, 

Florida Statutes, with respect to traditional torts but not to constitutional torts)—we 

need not decide the question today—appellants were entitled, at a minimum, to 

declaratory judgment as to whether the asserted rights were violated.  See Depaola 

v. Town of Davie, 872 So. 2d 377, 380-81 (Fla. 4th DCA 2004) (holding trial court 

erred in relying on Garcia to dismiss plaintiff’s claim because plaintiff was entitled 

to seek declaratory and injunctive relief based on his allegation that the Town of 

Davie had violated his due process rights notwithstanding plaintiff’s request for 

supplemental relief in the form of money damages).  See also “X” Corp., 622 So. 

2d at 1101. 

 Finally, count V was also improperly dismissed.  In count V, appellants 

sought relief on grounds the Department’s actions constituted a taking of 

appellants’ private property for public use for which the Department failed to pay 

full compensation as required by article X, section 6, of the Florida Constitution 

and chapter 73, Florida Statutes.  In the alternative, appellants sought just 

compensation for the Department’s alleged taking pursuant to the Fifth and 

Fourteenth Amendments to the United States Constitution.  Appellants requested a 

declaration that the Department’s actions constituted a taking of private property 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1993156323&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1101&pbc=F2EFF699&tc=-1&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1993156323&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1101&pbc=F2EFF699&tc=-1&ordoc=2009266634&findtype=Y&db=735&vr=2.0&rp=%2ffind%2fdefault.wl&mt=31�
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and an order directing the Department to pay full compensation and attorney’s fees 

under Florida law or just compensation pursuant to the federal constitution. 

 Sovereign immunity provides no defense to claims that the state has taken 

private property for public use without paying full compensation.  See Boulis v. 

Fla. Dep’t of Transp., 733 So. 2d 959, 962-63 (Fla. 1999).  See also State Rd. 

Dep’t of Fla. v. Tharp, 1 So. 2d 868, 869 (Fla. 1941) (holding that immunity of the 

state “will not relieve the State against any illegal act for depriving a citizen of his 

property; neither will it be permitted as a plea to defeat the recovery of land or 

other property wrongfully taken by the State through its officers and held in the 

name of the State”).  Nor is there any reason why federal constitutional protections 

against unlawful takings cannot be vindicated in state court.  See generally Kelo v. 

City of New London, Conn., 545 U.S. 469 (2005).  On count V, too, the appellants 

are entitled to declaratory judgment.  

 The judgment of dismissal should be reversed, and the case should be 

remanded for further proceedings including entry of declaratory judgment on the 

merits of all counts.  
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