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PER CURIAM.

In this products liability action resulting from a fall from a ladder,
Charles Ainsworth asserts that the trial court erred by excluding the
testimony of his three expert witnesses intended to prove the presence of
a malfunction and product defect causing his accident. Ainsworth raises
three points on appeal regarding the motions in limine directed at the
experts. We affirm in all respects for the reasons that follow.

Ainsworth filed suit against Keller Industries, Inc., Keller Ladders,
Inc., Ames True Temper, Inc., H.C.A., Inc., HCAC, Inc., KLI, Inc., KLI
Global, Inc., Relleck, Inc., Werner Ladder Co., Werner Co., US Industries,
Inc., and USI Atlantic Corp. (with the case proceeding against only KLI
and KLI Global following the stipulated dismissal of the other
defendants). The case involved a Keller Ladders, 67 series, model 676,
six-foot, fiberglass step ladder, type II, commercial. Ainsworth alleged
that the ladder was defective, by being prone to Type II racking or
torsional instability, and caused him to fall and sustain injury.
Ainsworth included two counts in his products liability complaint:
negligence and strict liability.

After several failed attempts at setting trial, the case was set on the
December 12, 2005 to January 20, 2006 jury trial docket (with docket
call scheduled for November 18, 2005). The order setting the case on the
docket included the following provision: “MOTIONS IN LIMINE and Frye
hearings will not be heard at docket call or any day of trial. All parties
shall schedule MOTIONS IN LIMINE and Frye hearings prior to the date
set for docket call.” Additionally, the parties subsequently agreed in their




Joint Pretrial Stipulation that “[m|otions in limine will be filed prior to the
first day of trial.”

On the first day of trial (January 3, 2006), KLI filed a document
containing thirty-three motions in limine primarily directed at
Ainsworth’s three expert witnesses (although the document was served
on December 29, 2005). Motions in Limine Fifteen through Nineteen
involved expert witness Oren Masory, Motions in Limine Twenty through
Twenty-five involved expert witness Frank Grate, and Motions in Limine
Twenty-six through Thirty-three involved expert witness Irving Ojalvo.
The motions in limine sought to preclude the testimony of the three
experts opining that the cause of Ainsworth’s fall was Type II racking or
torsional instability, which occurs when the legs of a ladder unexpectedly
shift from the footprint of a rectangle to the footprint of a parallelogram
while someone is using the ladder.

From the motions in limine and the documents that they referenced,
the trial court was aware of the following expert opinion about the
possibility of Type II racking or torsional instability being the cause of
Ainsworth’s accident. Masory opined in his deposition that the accident
could involve a racking scenario in which Ainsworth climbed the ladder
and the right rear leg lost contact with the ground due to him supporting
himself with his right hand while climbing, but admitted that this was
just one of many possible reasons that Ainsworth could have fallen from
the ladder. In fact, Masory testified that he reached the conclusion that
Type II racking or torsional instability was the cause of Ainsworth’s
accident not based so much on Ainsworth’s account of events, but
because he eliminated any static failure of the ladder as a cause of the
accident so that some unknown type of dynamic failure, potentially Type
II racking or torsional instability, was likely the cause of Ainsworth’s fall.

Grate explained in his deposition the criteria he employed to reach the
conclusion that Ainsworth’s accident was caused by torsional instability:

If a person is setting it up and they’re explaining to me what
they’re doing to the ladder which is not unreasonable, such
as leaning all the way—they can go one side or the other,
which is unreasonable, but if they are just leaning slightly to
the left or to the right when they do this, this accident
happens, they [sic] I consider this to be torsional stability
problem.

I would tell you in general, it has to be the first time they go
up the ladder, after they set it up. After they've been up



there once or twice, once even, and have done any work up
there—Now, if they walk and walk straight back down,
different thing. But if they've gone up and done work on the
ladder, I would rule it as out.

If they haven’t done work on the ladder, this is the first time
they set it up and they walked up and have not done
anything unusual with the ladder, I consider this to be a
great explanation of exactly why they fell.

Grate also explained the mechanics of the occurrence of torsional
instability:

Well, first of all, when you set up the ladder, they don’t have
to be off the floor. They don’t have to be totally off the floor.
And by the time the individual steps on the first step,
because the flexibility of the ladder, all the legs are on the
floor. So you have no warning that this is taking place until
you get to where your working level is going to be and then
you lean forward or do some movement in a forward
direction.

And when you do some movement in a forward direction,
then what happens typically is the weight gets shifted
immediately towards the rear, and that forward motion sits
there and starts to move its rear feet back in alignment to
where it’s supposed to be. And when it does if the individual
is not ready for that, they can lose their balance.

Finally, Ojalvo indicated in his deposition that he believed that
Ainsworth’s accident was caused by racking due to the rapid and
unexpected occurrence of the fall and the lack of structural defect in the
ladder, but could not explain particularly how the racking occurred
because there are several ways to rack a ladder. Ojalvo further
speculated that Ainsworth could have racked the ladder by placing his
hands on the fourth step and pulling while his feet were on a lower rung,
but admitted that Ainsworth’s account of events did not necessarily
include any details supporting this theory. Ojalvo also repeatedly
answered questions seeking a link between the eyewitness accounts of
the fall and his theory that Type II racking or torsional instability caused
the accident by explaining that he could never provide such a link with
certainty because “we’ll never know” the details of the accident. He also
admitted that “I don’t have any evidence” of how Ainsworth acted
physically that would support any specific racking scenario. Overall, the



theme of Ojalvo’s testimony regarding the precise mechanics of the Type
II racking or torsional instability that could have caused Ainsworth’s fall
was that “[tlhere’s no evidence of it, and there’s no way of knowing. The
only evidence is the result.”

The trial court was also aware from the motions in limine referencing
Ainsworth’s deposition that he believed that all four feet of the ladder
were still on the ground just prior to his fall.

The trial began, and before the motions in limine were addressed,
Ainsworth’s co-worker on the day of the accident, Steven Parks, testified
via videotape. Parks testified that he was a store general manager and
was working with regional manager Ainsworth to close a store on the day
of the accident. Ainsworth was removing display systems, known as
“pucks,” from the walls of the store. Ainsworth was using a ladder while
removing the pucks. Both Parks and Ainsworth had previously used the
ladder to accomplish general tasks in the store and in closing the store,
and the ladder appeared to be in good condition. Throughout the day,
Ainsworth did not climb to the top of the ladder to remove the pucks;
there were two rungs left. The pucks did not require significant force to
remove, as they were simply screwed into slat walls, and Ainsworth
removed them without stretching as he positioned the ladder so that he
was closer than an arm’s length from the wall.

When asked whether he actually witnessed the accident, Parks
indicated that he did not have a “snapshot recall” of the precise moment
when Ainsworth fell. Parks explained that he saw Ainsworth fall, in the
sense that he looked at Ainsworth at the exact moment he fell, but did
not see what led up to him falling. In fact, Parks made it clear that: “I
cannot say I saw the ladder bend. I cannot say how he was reaching at
that moment, at that given time.” Parks did see Ainsworth “going over”
while he was still up in the air and testified that it seemed that
Ainsworth hung in the air for a moment before he fell. Parks explained
that the ladder “sort of” went out from under Ainsworth and he began
moving backwards through the air. Ainsworth then landed on the
ground, twisted in the ladder. He was unable to speak at first, was
unable to move, and indicated that he was in pain. On cross-
examination, Parks admitted that he did not see Ainsworth set up the
ladder at the precise location where he fell, but claimed that he saw
Ainsworth climb the ladder through his peripheral vision and that he did
not fall instantly, although he did not know which rung of the ladder
Ainsworth was on when he fell.



Because Ainsworth then sought to call one of his experts to testify,
the trial court addressed the pending motions in limine and excluded the
testimony of all three of Ainsworth’s experts regarding Type II racking or
torsional instability being the cause of the accident. The trial court
noted: “It just appears from the excerpts of these depositions that they—
that your experts have now conducted tests to substantiate their theory
and that the factual basis—the facts of this case don’t really match up
with the facts that would be the basis for their opinions.”

Following the rulings on the motions in limine, and without seeking
the opportunity to present the live testimony of Ainsworth, Ainsworth’s
counsel suggested and agreed to proffer the remaining relevant
testimony, depositions (including that of Ainsworth), and evidence and
have a directed verdict entered in favor of KLI and KLI Global due to the
exclusion of all of the experts. The trial court granted the requested
directed verdict.

As part of the proffer, Grate and Masory testified that they believed
Type II racking or torsional instability was the cause of Ainsworth’s
accident much as they did during their depositions. Ainsworth then
proffered the deposition of Ojalvo, detailed above, in which he also
expressed the opinion that Type II racking or torsional instability caused
the accident.

Finally, Ainsworth proffered his own deposition. Ainsworth explained
that he was closing a store and was removing pucks from the wall
without the use of tools. Ainsworth testified that he had not used the
eight-month-old ladder prior to the day of the accident, but that it was
used by others to accomplish general tasks around the store. However,
Ainsworth had used the ladder on the day of the accident prior to the
time of the accident and had moved the ladder throughout the store as
his work progressed. At the time of the accident, Ainsworth had just
moved the ladder to a new position and climbed onto it when it collapsed
from under him. Ainsworth testified that all four feet of the ladder were
on the ground when he climbed onto it before the accident. He had
climbed to the third rung of the ladder right before he fell and did not
notice that any foot of the ladder was no longer on the ground. When
Ainsworth reached the third rung of the ladder, he was holding the top
cap of the ladder as a brace. The ladder did not feel unstable or wobbly
before he fell. Ainsworth fell when he had one hand on the top cap of the
ladder and reached for a puck with the other hand, and all of sudden
became separated from the ladder and fell through the air.



Thereafter, KLI filed a Motion for Final Judgment based on the
directed verdict requested by Ainsworth. The trial court then entered a
final judgment in favor of KLI and KLI Global.

On appeal, Ainsworth contends that the trial court erred by excluding
the testimony of his three expert witnesses for three reasons.

First, Ainsworth asserts that the trial court erred by entertaining the
motions in limine, because they were untimely filed on the first day of
trial in violation of the trial court’s order setting trial and the parties’
pretrial stipulation. However, we find this argument to be without merit
because the record establishes that the untimeliness resulted from the
actions of Ainsworth’s counsel in repeatedly failing to make the expert
witnesses available for depositions. KLI and KLI Global could not be
expected to file motions in limine directed at the experts by calendar call
when their depositions were not taken until after calendar call.

Second, Ainsworth asserts that the expert witnesses were entitled to
testify regarding Type II racking or torsional instability to establish the
inference derived from Cassisi v. Maytag Co., 396 So. 2d 1140, 1148 (Fla.
1st DCA 1981), so that the trial court erred by granting the motions in
limine directed at the experts. However, we find this argument to be
without merit, because while the motions in limine regarding the experts
were being considered and at the time Ainsworth elected to take the
directed verdict, Ainsworth never argued to the trial court that he was
seeking to establish a Cassisi inference (nor was seeking to establish
such an inference without expressly referring to Cassisi). Instead,
Ainsworth improperly raised this argument for the first time on appeal.
See Sunset Harbour Condo. Ass’n v. Robbins, 914 So. 2d 925, 928 (Fla.
2005)(“As a general rule, it is not appropriate for a party to raise an issue
for the first time on appeal.”). As such, the trial court did not err on the
basis suggested by Ainsworth. Moreover, because the issue on appeal
seeks to tie the admissibility of the expert opinions only to a Cassisi
inference, we cannot reverse the trial court’s exclusion of the experts
even if it may have been improper to exclude their testimony for all the
reasons expressed by the dissent.

However, even had the trial court been aware that Ainsworth was
seeking a Cassisi inference, one would not have been available under the
circumstances of this case. In Cassisi, which was a products liability
case grounded in both strict liability and negligence like the present case,
a summary judgment was granted in favor of the manufacturer of a
nineteen-month-old clothes dryer that malfunctioned and started a fire.
396 So. 2d at 1142-1143. Considering the scenario, the appellate court



stated that whether the case was founded on negligence, strict liability,
or breach of implied warranty, it was the plaintiff’s burden to establish:
“(1) that a defect was present in the product; (2) that it caused the
injuries complained of; and (3) that it existed at the time the retailer or
supplier parted possession with the product.” Id. at 1143. However,
“when a product malfunctions during normal operation, a legal
inference...arises, and the injured plaintiff thereby establishes a prima
facie case for jury consideration,” so that a plaintiff need not carry its
burden until such a time (and summary judgment, or directed verdict,
see Jones v. Heil Co., 566 So. 2d 565 (Fla. 1st DCA 1990), are generally
inappropriate). Cassisi, 396 So. 2d at 1148.

In order for a Cassisi inference to arise, the plaintiff’s testimony
regarding a malfunction is sufficient circumstantial evidence, without
expert corroboration (which necessarily must be the case considering
that some products which malfunction are destroyed and are not
available for testing as a result), to reach the jury, and the plaintiff is not
required to pinpoint the defect and exclude all other possible
explanations for the malfunction. Id. at 1150, 1151. As such, “the facts
essential for the inference’s application are simply proof of the
malfunction during normal operation.” Id. at 1151 (emphasis added).
Therefore, “if the manufacturer wishes to avoid a jury’s consideration of
the issues, it must offer evidence showing there are no genuine issues of
material fact to be resolved by a jury rather than suggest possible
reasons for the product’s malfunction.” Id.

There are two problems regarding the application of a Cassisi
inference to this case. The first problem is that a Cassisi inference arises
only where the plaintiff (or in some cases, an eyewitness) testifies and
provides evidence that the product was being used normally and that the
product malfunctioned. In the present case, at the time Ainsworth called
his first expert witness to testify, the motions in limine were considered
leading to the exclusion of all three experts, and Ainsworth elected to
take a directed verdict, Ainsworth had not testified and provided evidence
of the ladder’s malfunction. Parks had testified, but he was not a true
eyewitness because he did not witness the precise moment of the
accident so as to be able to say that Ainsworth was using the ladder
normally or that the ladder malfunctioned; only Ainsworth knew the
details of whether he was using the ladder in a normal fashion and how
the ladder may have malfunctioned, especially where there were not the
visible and unmistakable signs of product malfunction present in cases
like Cassisi were there is a fire or other event which actually damages the
product as it malfunctions (in the present case, the expert testimony
suggests that the ladder was damaged as a result of the fall and not any



malfunction that may have caused the fall). As such, at the moment the
experts were excluded, even if Ainsworth had requested a Cassisi
inference, he would not have been entitled to one where he had failed to
seek to testify to establish that the ladder had malfunctioned.

The second problem, which is related to the first, arises from the fact
that the Cassisi inference of product defectiveness largely began as a
shield to protect plaintiffs from the difficulties resulting from proving
their cases where products were destroyed or severely damaged, like the
dryer in Cassisi, when they malfunctioned, so as to prevent expert
examination and opinion to establish the nature of the product defect
giving rise to the accident. If we were to follow the logic of the dissent,
the Cassisi inference would be morphed into a sword for plaintiffs to
wield, allowing them to get their cases to a jury based on a single expert’s
testimony alone without regard to the factual circumstances of their
cases, even where those factual circumstances fail to include any
tangible evidence demonstrating that there was any malfunction caused
by a defect that resulted in an accident. In other words, an expert could
be employed to establish not only the presence of a product defect which
caused a malfunction, but the very existence of a malfunction, even
though Cassisi requires that the malfunction be demonstrated by
plaintiff or witness testimony so as to give rise to an inference of
defectiveness (which can then be fleshed out by experts). As such,
circumstantial evidence provided by experts should not be permitted to
substitute for plaintiff or witness testimony to prove the very occurrence
of a malfunction. After all, the intent of Cassisiis to provide an inference
so that a plaintiff does not have to pinpoint a defect or exclude other
explanations for a malfunction, but only after there has been proof of a
malfunction. Consequently, a Cassisi inference was not available to
Ainsworth, because, in addition to attempting to establish the nature of
the defect, he attempted to improperly employ experts to demonstrate the
very existence of a malfunction (which is a tenuous tactic in any event
because the experts admitted that they lacked enough information about
the accident to explain exactly what occurred).

Third, Ainsworth asserts that the trial court erred by excluding the
expert testimony regarding an alternative ladder design that would
minimize the risk of Type II racking or torsional instability. However, we
find this argument to be without merit, because Ainsworth is unable to
establish error regarding the exclusion of the expert testimony on Type II
racking or torsional instability as the cause of his accident because of his
failure to raise his Cassisi argument below, which was his only argument
for seeking admission of the expert testimony on appeal. As such,
because the experts could not testify regarding Type II racking or



torsional instability due to this procedural irregularity, the possibility of
a safer ladder is irrelevant.

In sum, we conclude that the trial court did not err by granting the
motions in limine excluding Ainsworth’s three expert witnesses on any of
the three grounds raised by Ainsworth on appeal. As such, we affirm in
all respects.

Affirmed.

GUNTHER, J., and HOROWITZ, ALFRED J., Associate Judge, concur.
FARMER, J., dissents with opinion.

FARMER, J., dissenting.

Once upon a time in a land far, far away called Aliceland, goods sold
in the marketplace had a secret trait unknown to anyone unlucky enough
to buy them. A wheelbarrow would fall apart if anything was placed in it.
A two-wheeled hand cart would crumble if loaded with anything. A ladder
would just naturally collapse if climbed and work attempted whilst
standing on it. Goods in Aliceland do not function in the ordinary way
they were meant to work. Nothing works as expected.

So if someone buys a ladder, he must not use it because its legs will
secretly be displaced and thus collapse. He must be hoisted by crane and
carefully placed on it without causing any movement, for climbing would
displace the legs—and down comes the ladder. If he should find himself
perched upon the third rung of a five-rung ladder, on no account should
he move about or work, nor twist his body, nor extend his reach. If he
does, the ladder will fall down. Such are the ladders in Aliceland.

Similarly strange things happen in Courts in Aliceland. If an injured
buyer sues the seller of such a ladder, before his case can be tried he must
first swear that he made sure that all four legs were snugly on the floor
and only then climbed the ladder with great care and caution. He may not
say that he was unaware of any hidden displacement of the legs as he
moved because he did not know that he was unaware.

Then he will not be allowed to call an expert witness to testify that the
unintended movement of the ladder is undetectable. Or that it is possible
to design and build ladders that won’t secretly move and collapse when
used as intended. Such testimony is absolutely forbidden. It will be held
to conflict with his statement that he checked the legs as he worked. Never
mind that the secret trait is hidden, and users could not possibly be aware
that the ladder’s legs simply cannot be reliably set and remain stable.



This is how a trial is done. In Aliceland it is verdict first, evidence
later (maybe). For you see, even law suits share the secret trait—nothing
works as intended.

The substance of plaintiff’'s actual deposition testimony before trial in
this case might be fairly characterized by any reasonable person as
making the point that he did not know how the fall occurred. As he put
it, he was standing on the third rung holding onto the ladder’s “cap” with
both hands, turning slightly to the wall, when suddenly the ladder
collapsed beneath him. The trial testimony of his eyewitness supported
that understanding. His expert witnesses would have testified that
displacement of the ladder feet caused by user movement is insidious
and, in their experience, not apt to be appreciated by the user as it
occurs. The proffered testimony of plaintiff’s experts as to Type II racking
or torsional instability was therefore entirely consistent with the account
of the fall given by plaintiff as well as his eyewitness.

The trial judge in this case turned a Florida Court into Aliceland. The
decision to exclude every one of plaintiff’s expert witnesses was based on
the trial judge’s conclusion that plaintiff’s intended trial testimony would
be inconsistent with the opinions of his expert witnesses. In addition to
being a spontaneously conceived Catch-22, as well as an inaccurate
characterization of how his testimony might be viewed by a jury, the
decision conflicts with the following principles:

1. For nearly forty years it has been recognized in this State that
ladders collapsing when used in their ordinary, intended manner can be
deemed defective without knowing anything more than that fact. See
McCarthy v. Fla. Ladder Co., 295 So.2d 707, 709-10 (Fla. 2d DCA 1974)
(“a defect can be inferred from the fact that a new product performs in
such a manner as to preclude any other reasonable inference which
would suggest that the product was not defective.”) (citing 2 Harper and
James, THE LAW OF TORTS § 28.12 (“if injury can be traced to a break or
collapse of a structure or a machine and the evidence also shows that
the article was being put to its ordinary use in the ordinary way when it
failed, it is reasonable to attribute its failure to some flaw or defect.”)).
The testimony of the eyewitness in this case was sufficient evidence that
the ladder was being used in its ordinary, intended manner when it
precipitately collapsed. Ladders so collapsing are plainly defective.

2. Experts are permitted to testify based on inferences drawn from
facts supplied by other witnesses. § 90.704, Fla. Stat. (2006); Fridovich
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v. State, 489 So.2d 143, 145 (Fla. 4th DCA 1986); Charles W. Ehrhardt,
FLORIDA EVIDENCE § 704.1 (2006 ed.) (“An expert may express an opinion
based on reasonable inferences that may be drawn from the evidence.
The bar against building an inference on an inference is not applicable to
preclude an expert’s testimony based on reasonable inferences drawn
from the evidence.”). This principle applies to ladders. Parke v. Scotty’s
Inc., 584 So.2d 621, 623 (Fla. 1st DCA 1991). The experts should have
been allowed to testify how the ladder was defective and show that the
circumstances of plaintiff’s fall described by the eyewitness were
completely in harmony with their theory.

3. In negligence actions it is not necessary that plaintiffs testify from
personal knowledge as to the specific nature of the event by which they
were injured—to know exactly how the mechanics of the injury-causing
event played out—because proof of a defect can be made by reasonable
inferences from the circumstances. Parke, 584 So.2d at 623. To recover
on this claim, Ainsworth did not have to know whether all four feet of the
ladder remained rigidly on the floor until it collapsed. In fact, even if he
believed himself personally certain that all four feet remained grounded
at all times, that hardly invalidates his experts’ theory—which recognizes
that the user is often unaware of a shift by one of the legs. The only
thing plaintiff was obligated by his personal testimony to establish as to
a defective product was that he was using this ladder in its ordinary,
intended manner.

4. An expert opinion based on personal training and experience is not

scientific evidence subject to analysis under Frye v. United States, 293 F.
1013 (D.C. Cir. 1923). Johnson v. State, 933 So.2d 568, 570 (Fla. 1st
DCA 2006). This kind of expert testimony is deemed pure opinion
testimony because it is based on the expert’s own observation and study.
Rickgauer v. Sarkar, 804 So.2d 502, 504 (Fla. 5th DCA 2001). As we
explained in Holy Cross Hospital v. Marrone, 816 So.2d 1113 (Fla. 4th
DCA 2002):
“ ‘Pure opinion’ ” refers to expert opinion developed from
inductive reasoning based on the expert’s own experience,
observation, or research, whereas the Frye test applies when
an expert witness reaches a conclusion by deduction, from
applying new and novel scientific principle, formula, or
procedure developed by others.”

816 So.2d at 1117; see also Jones v. Goodyear Tire & Rubber Co., 871 So.

2d 899 (Fla. 3d DCA 2003) (expert opinion based on expert’s own
experience or training is deemed “pure opinion” and need not pass the
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Frye test because the testimony is based on the expert’s personal
opinion). It is undisputable that the trial court’s reliance in this case on
the failure of plaintiff’s expert witnesses to follow the Frye methodology
for general scientific acceptance of new or novel scientific discoveries was
improper under our own decision. The Frye methodology was
unnecessary to qualify the testimony of these particular witnesses—who
were not asked to deal with a new, novel scientific principle. If one had
to characterize the nature of their knowledge, training and experience, it
had to do with applied engineering, not with pure science.

5. It is true (but irrelevant) that no one cited Cassisi v. Maytag
Company, 396 So.2d 1140 (Fla. 1st DCA 1981), to the trial judge in the
argument on whether plaintiff’s expert witnesses should be excluded.
Plaintiff did argue in the trial court the very same principle for which
Cassisi stands—that the trier of fact is entitled to infer a defect when a
product collapses while being used as intended. The fact that his case
authorities then did not include one now being presented on appeal has
nothing to do with preservation of the issue. See Steinhorst v. State, 412
So.2d 332, 338 (Fla. 1982) (“an appellate court will not consider an issue
unless it was presented to the lower court ...to be cognizable on appeal, it
must be the specific contention asserted as legal ground for the objection,
exception, or motion below.” [e.s.]).

Appellee Keller never objected in its Answer Brief or at oral argument
to plaintiff’s reliance on Cassisi. In fact the Answer Brief does not even
mention Cassisi. On what basis, therefore, does the majority object?
Preservation of appellate issues does not depend on whether the party
cites every single case on the subject to the trial judge. It depends
instead on whether the substance of the argument being made on appeal
was made to the trial court. See Black v. State, 367 So.2d 656, 657 (Fla.
3d DCA 1979) (ground argued on appeal must be same as ground argued
in trial court).

So why is the majority basing its decision on the failure to cite Cassisi
to the trial judge? The substance of the Cassisi holding was argued in
the trial court. The record fairly supports the lack of any waiver of this
issue. Its substance, accepting an inference of defect, is incontrovertible.

6. The majority does not explain under what authority a trial judge
can preemptively exclude expert testimony because it would conflict with
a narrow interpretation of deposition testimony reasonably subject to an
equally plausible but contrary interpretation of the same event. The
majority, along with the trial judge, are crediting Keller’s version of
contested facts over plaintiff’s. Just what legal principle allows all these
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judges to resolve this central factual dispute in the case? Isn’t it the role
of the jury to resolve contested facts?

The sufficiency of an expert’s opinions is for the jury to decide, not the
trial judge. See Vorsteg v. Thomas, 853 So.2d 1102, 1103 (Fla. 4th DCA
2003) (jury is free to determine the credibility of experts and, where there
is conflicting evidence, the weight to give to their opinions).

The decision of the majority is in conflict with the all of the foregoing
authorities. I dissent.

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County; Karen M. Miller, Judge; L.T. Case No.
502002CA004225XX0ONAA.

Pamela Beckham of Beckham & Beckham, P.A., North Miami Beach,
for appellant.

Cindy J. Mishcon and Jeffrey A. Mowers of Pyszka, Blackmon, Levy,
Mowers & Kelley, Miami, for appellees.
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