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PER CURIAM. 
 

 This appeal is from an order denying a motion filed under Rule 3.850, 
Florida Rules of Criminal Procedure.  However, as discussed below, the 
order was not final.  Therefore, we dismiss without prejudice for lack of 
jurisdiction. 

 
 In an October 7, 2003 order, the trial court granted Santiago Mendoza 

an evidentiary hearing on claim six (counsel’s failure to challenge 
identification) and claim seven (counsel’s failure to call witnesses) of his 
initial motion.  The record shows that claim seven was subsequently 
waived by appellant.  On June 14, 2005, appellant filed an amended 
motion claiming newly discovered evidence.  An evidentiary hearing was 
granted on the newly discovered evidence claim, and the claim was 
subsequently denied after a hearing.  However, a hearing concerning the 
remaining claim of appellant’s initial motion has not occurred.  
Defendant continues to await an evidentiary hearing concerning claim 
six of his initial motion.  Because the order on the initial motion is not 
yet final, this appeal is premature. 

 
    Based on the current status of the case in the court below, all judicial 
labor of the trial court has yet to be performed because the evidentiary 
hearing has not been held.  As such, this case is not clothed with the 
finality required to invoke this court’s appellate jurisdiction.  See Smith v. 
State, 670 So. 2d 1181 (Fla. 4th DCA 1996); White v. State, 450 So. 2d 
556 (Fla. 2d DCA 1984). 
 



     We dismiss this appeal, without prejudice, for a lack of jurisdiction.  
Appellant may re-file once the case has reached finality in the court 
below. 
 
GUNTHER, FARMER, and SHAHOOD, JJ., concur. 

*            *            * 
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