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Appellant challenges his convictions for battery of his estranged wife
and possession of a firearm by a convicted felon. He claims that the trial
court erred in denying him the opportunity to impeach his daughter,
whom he called as a witness; by refusing to admit testimony of his
former attorney as to the victim’s prior false allegations against him; and
by erroneously charging the jury. We hold that the trial court did not
abuse its discretion in refusing to permit impeachment where the
daughter’s testimony was not inconsistent with prior statements and
involved a collateral matter; the former attorney’s testimony constituted
inadmissible hearsay; and the charge to the jury was not fundamentally
erroneous. We do, however, agree with appellant’s challenge to his
sentence that his two convictions of battery violate double jeopardy
because they arose out of the same criminal episode.

Appellant Antonio Ocasio was charged by information with armed
sexual battery, aggravated battery, and possession of a firearm by a
convicted felon. The charges arose from a dispute between appellant and
his estranged wife, Annette Ocasio. The parties have a minor daughter,
age eleven. Annette is a detention deputy with the Broward Sheriff’s
Office.

On the day of the incident, Annette wanted to see her daughter who
was with Antonio. She went to his apartment looking for the child.
When she arrived, Antonio let her in but hit her with a gun, because he
was upset that she had been seeing her boyfriend. A struggle ensued
during which time, she testified, he sexually assaulted her by touching



her genitals. She also sustained bruises and a black eye. Then Antonio
stopped, let her up, and she ran to the neighbor’s house.

Antonio’s version of the incident differed sharply. Antonio explained
that Annette had falsely accused him in 1996 of aggravated assault by
pointing a gun at her and threatening to kill her. Annette later recanted
her story and told the court that she did not know whether there was a
gun involved. Nevertheless, appellant pled to three years’ probation so
that Annette would not lose her job as a correctional officer.

In the current incident he testified that Annette was the aggressor.
She first attacked him, and when he pushed her, she grabbed her gun.
They struggled, but Antonio ended the fight. Annette ran out of the
house to the neighbor. Antonio and the child left in his truck to go to the
house of Aaron Blue, a friend and sheriff’s deputy. Because he was a
convicted felon, Antonio could not have a gun in his possession. He
threw the gun away while he drove to Blue’s house. After he arrived, he
told Blue about the gun, and they then retrieved it. Later Antonio turned
himself into the police. Blue testified and corroborated Antonio’s
testimony.

The defense attempted to call an attorney who represented Antonio in
the 1996 incident to testify about the case and Annette’s false
accusations. The prosecutor objected on the grounds of hearsay and
improper impeachment because Annette was not confronted with the
matter on cross-examination. The trial court refused to admit the
evidence as hearsay.

The defense also called the parties’ child who was eleven at the time
and was present in the apartment when the incident occurred. She
testified that she did not see a gun in the apartment, although on cross-
examination she admitted to seeing a gun when she and her father drove
away. Twice the defense asked her whether she had ever seen her
mother with a gun, and the child first answered that she had not seen
her with one and then said she did not remember. When asked a third
time, the child said she had not seen her mother with a gun. Again,
defense counsel asked if she had ever seen her mother with a gun, and
the trial court refused to permit further answer, over defense counsel’s
contention that he wanted to impeach the child with her statement on
deposition that “that her mom carries a gun for work on her belt, she
doesn’t know what kind, she thinks it’s a different gun from the one in
this case.”



Blue and Yvonne Levy, who was a hair stylist at appellant’s salon,
both testified that in the past they had seen Annette wearing a gun in a
holster on her belt. Blue could not say whether the gun from the bushes
was the same gun he had seen Annette wear. However, during his
deposition he stated that the gun from the bushes was different from the
one he had seen Annette wear.

The trial court instructed the jury on the justifiable use of non-deadly
force. In doing so, it stated: “The use of force not likely to cause death or
great bodily harm is not justifiable if you find that Antonio Ocasio was
attempting to commit, committing, or escaping after the commission of
Armed Sexual Battery and/or Aggravated Battery.” The jury convicted
Antonio of two counts of battery, as lesser included offenses of the
charges of armed sexual battery and aggravated battery, and one count
of possession of a firearm by a convicted felon. The court sentenced him
to time served for the battery convictions, and five years’ imprisonment
followed by two years’ probation for the possession of a firearm
conviction. From these convictions and sentences, he appeals.

As his first issue, he claims that the court erred in refusing to permit
him to impeach the child with her deposition testimony. An appellate
court reviews decisions on the admissibility of evidence for abuse of
discretion as limited by the rules of evidence. Nardone v. State, 798 So.
2d 870, 874 (Fla. 4th DCA 2001).

Section 90.608, Florida Statutes, permits “[a]ny party, including the
party calling the witness,” to attack the credibility of a witness by
“[ilntroducing statements of the witness which are inconsistent with the
witness’s present testimony.” § 90.608(1), Fla. Stat. The right to
impeach one’s own witness is not absolute. As the supreme court
explained in Morton v. State, 689 So. 2d 259, 264 (Fla. 1997), receded
Jfrom on other grounds by Rodriguez v. State, 753 So. 2d 29 (Fla. 2000),
where a witness gives both favorable and unfavorable testimony,
impeachment should usually be permitted with a prior inconsistent
statement. However, the court admonished, “the statement should be
truly inconsistent, and caution should be exercised in permitting
impeachment of a witness who has given favorable testimony but simply
fails to recall every detail unless the witness appears to be fabricating.”
Id. In addressing these issues, a trial judge is afforded broad discretion
in determining whether the probative value of the evidence is
substantially outweighed by the danger of unfair prejudice or confusion.

The trial court did not abuse its discretion in refusing to permit
impeachment of the daughter. The statement was not truly inconsistent
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in that the daughter testified at trial that she did not know or could not
remember seeing a gun on her mother at any time, while at her
deposition she said her mother carried a gun for work but it was a
different type of gun than the one involved in this incident. The two
statements are not truly inconsistent, and the child’s testimony appears
to fall into the category of a witness who simply cannot remember every
detail rather than a witness who appears to be fabricating. Further,
while the issue of whether Annette had a gun with her during the
incident was a material issue, the daughter testified that she did not see
a gun during the incident. Therefore, whether she saw her mother carry
a different type of gun with her uniform at other times is collateral to the
main issue of the case. The trial court determined that the statement
was collateral, and we have no reason to reverse its conclusion.

The trial court also did not err in refusing to permit appellant’s former
attorney to testify about Annette’s prior false allegations which led to
appellant’s 1996 felony conviction. At trial he claimed that it tended to
prove the character of the victim to make false allegations, while on
appeal he claims that it was admissible as evidence of bias. In either
event, having the attorney testify to Annette’s statements in the prior
proceeding would be hearsay. The trial court did not prevent Antonio
from testifying to these statements, which he did. Defense counsel never
sought to question Annette about the incident. Thus, this case is
distinguishable from Jones v. State, 678 So. 2d 890 (Fla. 4th DCA 1996),
where we reversed because the appellant was not permitted to testify as
to his hostile relationship with a witness. It is also distinguishable from
Minus v. State, 901 So. 2d 344 (Fla. 4th DCA 2005), where we reversed
because the trial court refused to permit the victim to be questioned
about her own prior false accusations against the defendant. No error is
present in excluding the attorney’s testimony.

Finally, appellant argues that the court committed fundamental error
in instructing the jury that appellant could not use non-deadly force if he
was engaged in the commission of the offenses charged, because this
instruction effectively negated his claim of self-defense. As we noted in
Rich v. State, 858 So. 2d 1210, 1210 (Fla. 4th DCA 2003), this
instruction “was applicable only in circumstances where the person
claiming self-defense is engaged in another independent forcible felony at
the time. Giving this instruction where the only charge against the
defendant is the aggravated battery, which also was the act that the
defendant claimed was self-defense, would improperly negate the self-
defense claim.” Here, however, appellant was also charged with another
forcible felony, namely armed sexual battery. As our supreme court has
explained, a forcible-felony instruction on self-defense, providing that a

4



claim of self-defense is not available to a defendant who is attempting to
commit, committing, or escaping after the commission of a forcible
felony, does not apply when there is no forcible felony independent of the
felony for which the defendant is claiming self-defense. Martinez v. State,
981 So. 2d 449, 452 (Fla. 2008). Indeed, in illustrating when the
forcible-felony instruction may properly be given, the Martinez court gave
an example involving a charge of aggravated battery and robbery arising
out of the same incident. Id. at 454 n.4. Similarly, here the armed
sexual battery and aggravated battery arose out of the same incident.

With respect to appellant’s sentence, however, we conclude that the
two battery convictions cannot stand as they arose from the same
incident without temporal break. Judd v. State, 839 So. 2d 830, 831
(Fla. 4th DCA 2003) (where the state charged defendant with various
offenses including armed kidnapping, armed sexual battery, and armed
burglary, and the court found him guilty of three counts of battery as
lesser included offenses, only one of the convictions could stand where
the evidence at trial showed that the “convictions were based on offenses
that involved the same victim, occurred at the victim’s home, and were
committed as part of one continuous criminal episode”). There was no
evidence that there was a temporal break between any of the incidents in
this case so that a new criminal intent could be formed.

Accordingly, we affirm in part and reverse in part and remand with
directions to vacate one of battery convictions and sentences.

STEVENSON and MAY, JJ., concur.
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