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STEVENSON, J.

Jonathan Bleiweiss, a  Broward sheriff’s deputy accused of 
homosexually abusing illegal immigrants, is being held without bond on 
three sexual battery counts following an Arthur hearing.1  In this petition 
for writ of habeas corpus, Bleiweiss has argued that relief should be 
granted because:  (1) the finding of proof evident, presumption great, was 
based solely on hearsay; (2) the court made the finding without first 
hearing argument from counsel (denying due process); (3) the evidence 
did not establish proof evident, presumption great; and (4) the trial court 
refused to set bond based on facts not in the record.  The State was 
ordered to respond, and Bleiweiss filed a reply.  

We grant the petition based on Bleiweiss’s argument (2)—that, after 
the evidence was presented, the court made its finding that the proof was 
evident and the presumption great and denied counsel’s request to make 
argument on the same.  We believe that the failure to allow argument of 
counsel, in this case, amounted to a basic denial of petitioner’s right to 
be heard at an adversarial judicial proceeding that could deprive him of 
his liberty—the most fundamental of all due process rights.  See Chalk v. 
State, 443 So. 2d 421, 422–23 (Fla. 2d DCA 1984) (holding that patient’s 
constitutional due process rights were violated when his trial counsel 

1 State v. Arthur, 390 So. 2d 717, 719 (Fla. 1980) (holding that, before pretrial 
detention may be ordered in a life felony case, State must show that “proof is 
evident or the presumption great”).  See also Art. I, § 14, Fla. Const.  The degree 
of proof in this posture is greater than beyond a reasonable doubt.  Elderbroom 
v. Knowles, 621 So. 2d 518, 520 (Fla. 4th DCA 1993).
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was not allowed to present a  closing argument prior to involuntary 
commitment); J.M.S. v. State, 921 So. 2d 813, 815–16 (Fla. 5th DCA 
2006) (finding error in trial court’s refusal to permit defense counsel to 
make closing argument in bench trial even though court permitted 
counsel to later submit argument in writing).  

The extent of procedural due process depends on the circumstances.  
See Massey v. Charlotte County, 842 So. 2d 142, 146 (Fla. 2d DCA 2003).  
This case is distinguishable from State ex rel. Funmaker v. Klamm, 317 
N.W.2d 458 (Wis. 1982), cited in the dissenting opinion.  The 
“preliminary examination” at issue in Klamm was held before a 
magistrate to determine whether probable cause existed for a “bind over.”
Id. at 460, 460 n.1.  Review of the controlling statute in Klamm, section 
970.03, Wisconsin Statutes, shows that Wisconsin’s “preliminary 
examination” is merely to determine whether probable cause exists for 
felony charges or whether the case should be dismissed or proceed as a 
misdemeanor instead.  The issue in Klamm was not pretrial detention 
(the denial of bail), but merely whether there was probable cause for 
felony charges.  Here, the pretrial detention determination will result in a 
significant deprivation of liberty, which will likely last up to the date of 
trial.  

An Arthur hearing under Florida law and the Florida Constitution 
demands more than mere “probable cause” before pretrial detention may 
be ordered.  Because the State can rely on affidavits, cross examination 
is not available to point out inconsistencies in statements.  The right to 
counsel at a  pretrial detention hearing contained in Florida Rule of 
Criminal Procedure 3.130(c) may not be meaningful in a complex case if 
counsel can be prevented from presenting argument as to why the State’s 
evidence is insufficient.  Legal argument permits counsel to point out 
applicable law and conflicts in the evidence prior to the judge making a 
ruling.  See Herring v. New York, 422 U.S. 853, 857–58 (1975) (holding 
that statute which permitted judge to deny defense closing in bench trial 
violated right to counsel and emphasizing the importance of argument by 
counsel in the fact-finding process). 

In three pages of legal analysis and discussion, the dissent eloquently 
dissects the specific charges and evidence and presents a  compelling 
argument as to why the State did not meet its extraordinary burden in 
this case.  The defense counsel at the hearing below was given no such 
opportunity. In view of the intricacies and complexities of this case—in 
relation to both the legal charges and the factual allegations—we have no 
trouble concluding that the trial court’s refusal to allow some minimal 
form of argument by counsel prior to its determination prevented a “fair 
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hearing” and was a violation of the fundamental due process right to be 
heard. “[D]u e  process is flexible and calls for such procedural 
protections as the particular situation demands.”  Morrissey v. Brewer, 
408 U.S. 471, 481 (1972).  Of course, on remand, the court may place 
reasonable restrictions on the length and manner of counsel’s argument, 
and in its discretion, may even require counsel to submit its argument in 
writing.  

Because of our disposition on this issue, we have not reached the 
other arguments raised by Bleiweiss.  On remand, we direct that the 
proceedings be heard by a different judge.

Petition Granted.

HAZOURI, J., concurs.
WARNER, J., dissents in part and concurs in part with opinion.

WARNER, J., dissenting in part and concurring in part.

While I disagree with the reasoning of the majority opinion, I would 
grant the petition for a different reason and require the setting of bail 
because the state failed to carry its burden in the Arthur hearing.  I 
disagree, however, with the majority as to the issue of denial of argument 
and as to its conclusion that the other errors should not be addressed.

The denial of a request for closing argument does not constitute a 
constitutional denial of due process.  The Fifth District’s decision in 
J.M.S. v. State, 921 So. 2d 813 (Fla. 5th DCA 2006), upon which the 
majority relies, holds that a violation of due process occurs when counsel 
is denied the opportunity to sum up the evidence at the close of a 
criminal trial.  The court in J.M.S. relied on Herring v. New York, 422 
U.S. 853, 857–58 (1975), which decided that such a right exists as part 
of the Sixth Amendment.  However, while Herring stands for that 
proposition, it contains an important footnote limiting the scope of its 
ruling:

We deal in this case only with final argument or summation 
at the conclusion of the evidence in a criminal trial.  Nothing 
said in this opinion is to be  understood as implying the 
existence of a constitutional right to oral argument at any 
other stage of the trial or appellate process.

Id. at 863 n.13 (emphasis supplied).
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While no Florida cases could be found on point, in State ex rel. 
Funmaker v. Klamm, 106 Wis. 2d 624, 317 N.W.2d 458 (Wis. 1982), the 
court held that a defendant did not have a  constitutional right to 
argument at a preliminary hearing to determine probable cause that a 
felony was committed and to  establish bail, relying on Herring.  In 
denying such a right, the court said:

[A]lthough there is a constitutional right to counsel at the 
preliminary hearing, the constitution does not require that 
counsel be allowed to play the same rule as counsel at trial.  
A counsel’s role is necessarily limited by the limited scope of 
the preliminary examination.  The decision to allow closing 
argument rests within the sound discretion of the examining 
judge.  While it may be the better practice to allow closing 
arguments at most preliminary hearings, we hold that it is 
not constitutionally required.

106 Wis. 2d at 634. 

In cases involving a capital offense or an offense punishable by life
imprisonment, the procedure for determining whether a defendant has a 
right to bail is set forth in State v. Arthur, 390 So. 2d 717, 719 (Fla. 
1980), which requires the state to produce evidence greater than the 
mere filing of an information to show that the proof is evident and the 
presumption great of the defendant’s guilt.  Where the state makes such 
a showing, it then shifts the burden to the defendant to show that he 
should still be entitled to bail:

Simply to present the indictment or information is not 
sufficient. The state’s burden, in order to foreclose bail as a 
matter of right, is to present some further evidence which, 
viewed in the light most favorable to the state, would be 
legally sufficient to sustain a jury verdict of guilty. . . .  The 
state can probably carry this burden by  presenting the 
evidence relied upon by the grand jury or the state attorney 
in charging the crime.  This evidence may be presented in 
the form of transcripts or affidavits.  If, after considering the 
defendant’s responsive showing, the court finds that the 
proof is evident or the presumption great, the court then has 
the discretion to grant or deny bail.  On this issue, the 
burden is on the accused to demonstrate that release on bail 
is appropriate. 

Id. at 720 (citation omitted).
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In this case, petitioner was given notice and an opportunity to be 
heard.  The court allowed him to present evidence, although his counsel 
declined.  I can find nothing in the Arthur procedure or any cases 
involving pre-trial detention, which demands that the trial court afford 
counsel the opportunity to present closing argument.  Arthur hearings 
are not formal trials.  Evidence can be submitted in the form of affidavits 
or transcripts.  Indeed, the constitutional right of confrontation does not 
apply to pretrial release proceedings.  Godwin v. Johnson, 957 So. 2d 39, 
40 (Fla. 1st DCA 2007).  Although it is certainly the better practice to 
allow argument and courts should never routinely dispense with it, 
Herring explains that it is not constitutionally required.  By its opinion, 
the majority creates a  mandatory rule of procedure requiring closing 
argument in pretrial proceedings.  Only the supreme court has the 
authority to create rules of procedure.  See Art. V, § 2(a), Fla. Const. 

Nevertheless, I would grant the petition on the merits.  The state 
presented one investigating detective at the hearing who took the 
witnesses’ statements.  Those statements constituted the only evidence 
of the crimes.  This court is in the same position as the trial court to 
determine whether the proof is evident and presumption great, and 
deference to the trial court’s findings of fact does not fully apply.  See 
Thompson v. State, 548 So. 2d 198, 204 n.5 (Fla. 1989).  Based upon my 
own review of the evidence, the state’s evidence does not meet the 
extraordinarily heavy burden that its evidence must exceed proof beyond 
a reasonable doubt.  See Elderbroom v. Knowles, 621 So. 2d 518, 520 
(Fla. 4th DCA 1993).

Although the state charged the petitioner with multiple felonies, only 
three could constitute a capital or life felony.  According to the state’s 
response, it charged petitioner with several violations of section 
794.011(4)(g), sexual battery by a law enforcement officer, during which 
petitioner “carried or displayed a firearm, and during the commission of 
the offense Jonathan Bleiweiss actually possessed a  firearm . . . .”  
Section 794.011(4)(g) increases the penalty for a sexual battery, which is 
committed by a law enforcement officer, to a first degree felony.  Under 
section 775.087(1)(a) that felony is increased to a life felony if the person 
“carries, displays, uses, threatens to use, or attempts to use” a firearm.2  

2 In some sense, this seems like a double enhancement because under chapter 
794 a sexual battery is already enhanced from a second degree felony to a first 
degree felony where the person committing the offense is a law enforcement 
officer.  Compare § 794.011(4)(g) with § 794.011(5), Fla. Stat.  Law enforcement 
officers routinely carry firearms as part of the uniform while on official duty.  
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One of the victims of the sexual battery was asked by the investigator if 
the petitioner had a gun, and he responded “yes.”  Not one of the victims, 
however, mentioned that the petitioner used the gun or threatened to use 
it during the commission of any of the offenses.

Moreover, the evidence in the statements, and presented at the 
hearing, is not of the quantity or quality to meet the heavy burden on the 
state in an Arthur hearing.  See Elderbroom, 621 So. 2d at 520; see also 
Whitehead v. McCampbell, 700 So. 2d 135 (Fla. 4th DCA 1997).  Multiple 
witnesses told investigators that the petitioner had fondled them and 
then asked to perform oral sex.  When those witnesses said “no,” the 
petitioner did not force the act, indicating that the petitioner may not 
have acted without “consent.”  All of the witnesses were illegal aliens who 
were allowed to file for special visas to stay in this country because they 
reported this crime, which could have influenced their testimony.  Most 
of the witnesses were from the same apartment complex, and detectives 
used a maintenance man at the complex to “recruit” complainants after 
two witnesses complained to Fort Lauderdale police.  Neither of the initial 
complainants alleged that petitioner engaged in oral sex with them.  At 
least one witness to one of the touching incidents remarked to a friend 
that the police officer was the victim’s boyfriend or “client,” thus 
indicating that at least one of the alleged victims may have been a male 
prostitute.  The petitioner did not confess, and an undercover operation 
arranged to incriminate petitioner failed to reveal any illegal conduct.  
While there is sufficient evidence to convict petitioner, the state has not 
provided evidence which exceeds proof beyond a reasonable doubt, given 
the totality of his contacts with other victims, the credibility issues raised 
by the visa applications and witness recruitment, and the lack of any 
physical evidence or confession connecting the petitioner to the life felony 
crimes.  Cf. Gallo v. Lamberti, 972 So. 2d 305 (Fla. 4th DCA 2008) 
(evidence sufficient to meet Arthur requirements where defendant 
confessed to hitting victim and other evidence showed that the homicide 
would constitute second degree murder and not merely manslaughter).

Although I disagree that the failure to permit the defense to argue was 
a denial of due process under the circumstances, upon review of the 

                                                                                                                 
The state has sought a further enhancement under section 775.087(1)(a) in this 
case because petitioner was apparently in uniform possessing his weapon.  
Because the possession of a firearm is not an essential element of a violation of 
section 794.011(4)(g), such a double enhancement does not violate the statute.  
See § 775.087(1), Fla. Stat. (providing that the weapon enhancement does not 
apply to “a felony in which the use of a weapon or firearm is an essential 
element”).
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record, I conclude that the petition should be granted and the trial court 
directed to consider bail.

*            *            *

Petition for writ of habeas corpus to the Circuit Court for the 
Seventeenth Judicial Circuit, Broward County; Matthew I. Destry, Judge; 
L.T. Case Nos. 09-14422 CF10A & 09-15777 CF10A.

Thomas D. Sclafani and  Anne Blanford, Fort Lauderdale, for 
petitioner.

Bill McCollum, Attorney General, Tallahassee, and Helene C. Hvizd, 
Assistant Attorney General, West Palm Beach, for respondent.


