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ALTENBERND, Judge.

Robert G. Mackay appeals the summary denial of his petition for writ of
habeas corpus, which the postconviction court treated as a motion filed pursuant to
Florida Rule of Criminal Procedure 3.850. We write briefly to explain that the petition
would be meritless even if treated as a properly filed petition for habeas corpus.

For an event that occurred sometime between late 1974 and mid-1975,
Mr. Mackay was convicted of capital sexual battery in 1987. He filed this petition in the

court of conviction in 2013. He claims he is entitled to release because the jury's verdict



did not find that he was over the age of eighteen even though that element was alleged
in the information.

He is correct that the information alleged that he was over the age of
eighteen and that this element was not a finding that the jury was required to make on
the verdict form. But Mr. Mackay does not allege that he was under the age of eighteen
at the time of this event. It appears that he was over the age of twenty at the time of

this event. As explained in Glover v. State, 863 So. 2d 236 (Fla. 2003), the omission of

this element, even from the jury instructions, is not fundamental error when the element
is not in dispute. Mr. Mackay has alleged no claim of manifest injustice in his petition.

Affirmed.

SILBERMAN and VILLANTI, JJ., Concur.



