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WHATLEY, Judge. 

 In this appeal of the order revoking his probation, Todd McGathey argues 

that the trial court abused its discretion in finding that he violated condition seven based 

on one positive test showing that he had used cocaine.  The affidavit of violation of 

probation alleged that McGathey violated condition seven by using intoxicants to excess 
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or possessing any drugs or narcotics.  At the revocation hearing, McGathey testified 

that the night before his drug test someone offered him cocaine and he took two puffs 

and told them they had to leave.  There was no testimony regarding the possession 

element of condition seven.   

 We reverse based on Alston v. State, 646 So. 2d 184 (Fla. 1994), in which 

the supreme court held that a single positive drug test is insufficient to show that a 

probationer used an intoxicant to excess.  As did the supreme court in Alston, we note 

that McGathey's admission to using cocaine violates condition five, which directs that 

the probationer live without violating the law, and that nothing in this opinion precludes 

the State from initiating new revocation proceedings against McGathey prior to the 

expiration of his probation.  See id. at 185; Blackshear v. State, 838 So. 2d 1228 (Fla. 

1st DCA 2003).  

Reversed and remanded for further proceedings consistent with this 

opinion.    

 
KHOUZAM and BLACK, JJ., Concur. 


