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NORTHCUTT, Judge. 

 A jury convicted Timothy Green of two counts of grand theft.  We find 

merit in his challenge to one of those convictions, involving Argent Mortgage Company.  

We affirm without discussion on Green's other two points on appeal, the first challenging 
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his other grand theft conviction, and the second asserting error in the trial court's 

exclusion of evidence.   

 In August 2004, Green was working as a mortgage broker.  He arranged 

for his mother to purchase a piece of real estate in Florida, and he acted as her agent in 

obtaining a $126,000 mortgage on the property.  Green submitted a mortgage 

application to Argent that contained inaccurate and false information.  For example, the 

application represented that the property would be owner-occupied, when in fact 

Green's mother lived in Ohio and never intended to permanently move to this state.  

Several of the representations about Ms. Green's income were inconsistent and one of 

the representations was utterly false.  Her income was stated on the application to be 

$3300 per month, but a bank document introduced at trial showed that she received 

monthly retirement benefits of only $1634.90.  An Argent representative testified that the 

application would have been declined if it had been based on Ms. Green's actual 

income. 

 After obtaining the mortgage loan to his mother, Green himself actually 

made the payments to Argent.  It is undisputed that every installment was paid on time 

and that the loan was repaid in full about six months after it was funded. 

 The State charged Green with grand theft of property valued at $100,000 

or more.  § 812.014(2)(a)(1), Fla. Stat. (2004).  A person  

commits theft if he or she knowingly obtains or uses, or 
endeavors to obtain or to use, the property of another with 
intent to, either temporarily or permanently: (a) deprive the 
other person of a right to the property or a benefit from the 
property, or (b) appropriate the property to his or her own 
use or to the use of any person not entitled to the use of the 
property.   
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§ 812.014(1)(a), (b). 

 To support a conviction, the State must prove that the accused knowingly 

obtained the property of another with the intent to either deprive the other person of the 

property or to appropriate the property for his own use.  Ginn v. State, 26 So. 3d 706, 

712 (Fla. 2d DCA 2010).  The intent to steal is a necessary element of theft, and the 

State bears the burden of establishing that the alleged stolen property was taken with 

this intent.  Id.  Intent, a state of mind, is rarely susceptible of direct proof.  It is almost 

always shown solely by circumstantial evidence.  Sebastiano v. State, 14 So. 3d 1160, 

1165 (Fla. 4th DCA 2009).   As such, the State's case is subject to the rule that "[w]here 

the only proof of guilt is circumstantial, no matter how strongly the evidence may 

suggest guilt, a conviction cannot be sustained unless the evidence is inconsistent with 

any reasonable hypothesis of innocence."  State v. Law, 559 So. 2d 187, 188 (Fla. 

1989). 

 In this case, the State's theory of theft was that Green obtained the funds 

from Argent by misrepresentation or false pretenses.  Certainly, obtaining another's 

property "by fraud, willful misrepresentation of a future act, or false premise" or by "false 

pretenses, fraud, or deception" can constitute the crime of theft.  § 812.012(c), (d)(1); 

Hebert v. State, 25 So. 3d 612, 614 (Fla. 1st DCA 2009), review denied, 36 So. 3d 655 

(Fla. 2010).  No one really disputes that the documents submitted to Argent were 

sufficient to prove that Green obtained the mortgage by these means.  But while the 

misrepresentations could provide circumstantial evidence of Green's intent to steal, i.e., 

to deprive Argent of its money, that inference was contradicted by the fact that Green 
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made every payment on the loan when it came due, and in fact repaid the mortgage in 

full.   

 As the court observed in Barrios v. State, 75 So. 3d 374 (Fla. 4th DCA 

2011), a misrepresentation on a mortgage application does not prove that the applicant 

never intended to repay the borrowed funds.  Cf. Vroom v. State, 48 So. 3d 82, 84 (Fla. 

2d DCA 2010) (noting that while evidence established that the victim had been deprived 

of funds because of a mortgage broker's actions, the State failed to prove that the 

broker intended to deprive the victim of his funds; the fact that the broker was not very 

successful in selling loans did not establish that he knew he would be unable to 

complete a transaction a client had paid him for; conviction for grand theft reversed).  

Likewise, here the evidence of Green's misrepresentations on the mortgage application 

was not inconsistent with the reasonable hypothesis that he intended to repay the loan.   

 We reverse Green's conviction for grand theft of Argent's property.  We 

remand to the circuit court to discharge him on this crime and to resentence him based 

solely on his other conviction for grand theft.   

 Affirmed in part, reversed in part, and remanded. 

 

KELLY, J., Concurs in result only. 
ALTENBERND, J., Concurs Specially. 
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ALTENBERND, Judge, Specially concurring. 

 I concur in the outcome of this unusual case because the State never 

proved that Mr. Green unlawfully obtained or used, endeavored to obtain or use, or 

appropriated the bank's property to his use or the use of another not entitled to use the 

property.  But I am not entirely convinced that the outcome of this case is controlled by 

the special standard generally applicable to cases "where a conviction is wholly based 

on circumstantial evidence."  State v. Law, 559 So. 2d 187, 188 (Fla. 1989); see also 

Walker v. State, 957 So. 2d 560, 577 (Fla. 2007); Galavis v. State, 28 So. 3d 176, 178 

(Fla. 4th DCA 2010).  I am the first to admit that the line that distinguishes direct 

evidence from circumstantial evidence is sometimes not intuitive to me.  Moreover, it is 

not always easy for me to decide whether a conviction or an element of an offense is 

based wholly on circumstantial evidence, or based on both direct and circumstantial 

evidence thereby rendering it unnecessary to apply the special standard of review 

applicable to circumstantial evidence cases.  See Wilson v. State, 493 So. 2d 1019, 

1022 (Fla. 1986), receded from on other grounds by Evans v. State, 838 So. 2d 1090 

(Fla. 2002).   

 As explained in the court's opinion, Mr. Green submitted an application for 

a loan that contained at least one material representation that was "utterly false."  There 

is direct evidence that Mr. Green submitted the application and received these funds.  A 

jury could have decided that Mr. Green knowingly submitted an application for a loan 

relying on his mother's credit history and on an exaggerated income.  He did this either 

to obtain a loan that the bank would not have extended to him alone or to obtain a loan 

at an interest rate more favorable than the rate that would have been extended based 
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on his own earnings and credit history.  

 But the information charged that he "did unlawfully obtain or use, or 

endeavor to obtain or use" money, i.e., loan proceeds in the amount of $100,000.  The 

problem, as I see it, is that the bank gave him these funds in a completely normal, 

secured transaction.  The bank obtained rights to the real property identified in the 

mortgage, and it received all payments to which it was entitled.  There is no question 

that Mr. Green did not permanently deprive the bank of any rights in this money.  As 

charged, I am not convinced that he even temporarily deprived the bank of any property 

rights.   

 If the information had charged that Mr. Green knowingly and unlawfully 

obtained money that the bank would have received under a higher interest rate 

associated with the correct risk in this transaction, the alleged theft would have been a 

matter of lost interest income and the amount taken would have been much smaller 

than $100,000.  Assuming that such a "theft" of income would qualify as a theft under 

the broad language of the statute,1 if this had been the charge alleged in the information 

and all other elements were proven, I am inclined to believe that intent would have been 

an issue appropriate for jury resolution.  See Walker, 957 So. 2d at 577; Galavis, 28 So. 

3d at 178.   

 

 

                     
  1This assumption might be wrong.  As this court's opinion notes, Mr. 
Green obtained the loan by misrepresentation.  The bank was not deprived of property.  
Rather, it was deprived of future income that would have resulted from a higher interest 
rate. 
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 This is simply a very unusual case, and I would not wish our evaluation of 

the circumstantial nature of the evidence of intent in this case to apply in more typical 

criminal cases. 

 


