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Sears, Chief Justice.

In 2002, Michael Edwards filed a pro se petition for writ of habeas corpus

challenging his 2001 conviction for cocaine possession.  According to Edwards,

his trial and appellate attorneys provided constitutionally ineffective assistance

of counsel because they were laboring under an actual conflict of interest that

significantly affected their representation of him.  The habeas court denied the

petition after finding that there was no actual conflict of interest.  We granted

Edwards’s application for a certificate of probable cause to appeal and now

reverse.

1. In January 2001, a DeKalb County grand jury indicted Edwards for

possession of cocaine with intent to distribute.  Edwards’s trial counsel filed a

motion challenging the racial composition of the grand and traverse jury arrays.1

The trial court denied the motion, and on May 2, 2001, a DeKalb County jury

convicted Edwards of the lesser-included offense of simple possession of

cocaine.  Based on Edwards’s status as a recidivist offender, the trial court
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sentenced him to 15 years in prison.  The trial court denied Edwards’s motion

for a new trial, and on February 20, 2002, the Court of Appeals affirmed his

conviction.2

On December 6, 2002, Edwards filed a pro se petition for writ of habeas

corpus in the Baldwin County Superior Court.  Edwards alleged that his trial and

appellate attorneys, both of whom were employed by the public defender’s

office, were laboring under an actual conflict of interest that significantly

affected their representation of him, thereby depriving him of his constitutional

right to counsel.  The habeas court conducted an evidentiary hearing on

February 19, 2003, at which Edwards’s trial and appellate counsel testified.

The evidence presented at the hearing established that at the time of

Edwards’s 2001 indictment and trial, the DeKalb County Superior Court was

still using data from the 1990 Census in summoning jurors even though reliable

data from the 2000 Census was already available.  The new data showed a

dramatic shift in the racial composition of DeKalb County over the preceding

decade.  Since 1990, the white population of DeKalb County had decreased
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from approximately 54% to 36%, while the black or African-American

population had risen to 54%.  The reliability of the new data was undisputed.

Nevertheless, the chief judge of the DeKalb County Superior Court refused to

update the database of the computer program used in summoning jurors because

the results of the 2000 Census had not yet been declared “official.”3  The jury

that convicted Edwards was 58% white.

According to the evidence before the habeas court, the public defender’s

office approached the judges of the DeKalb County Superior Court to persuade

them to update the computer program for summoning jurors with the data from

the 2000 Census.  Following the appointment of a new chief judge, the judges

agreed to do so, but only if the public defender’s office would agree not to

pursue challenges to the racial composition of the grand and traverse jury arrays

in Edwards’s case and other “past” cases.  The public defender’s office assented.

Within a month, the database for summoning jurors had been updated.

Edwards’s trial attorney testified that since that time, he could not recall trying
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a single case in the DeKalb County Superior Court in which African-Americans

did not compose a majority of the jury.

Edwards’s trial attorney testified at the habeas hearing that he thought the

jury array issue was a strong one.  However, he was instructed by his superiors

at the public defender’s office not to pursue it because of the alleged agreement

with the judges.  Edwards’s trial counsel explained as follows:

My office . . . had an agreement with the Superior Court Judges that
if they would move to fix the problem immediately in future cases
and future jury arrays, we would not pursue challenges from the
past.  That had the effect of throwing people like Mr. Edwards
overboard on those kinds of claims.  I was uncomfortable with that
frankly but it wasn’t a decision that I made.

Wanting to preserve the jury array issue, but unwilling to disregard his

superiors’ commands completely, Edwards’s trial attorney decided to follow a

middle course.  Instead of presenting testimony from a demographer at the

hearing on his motion challenging the grand and traverse jury arrays, Edwards’s

trial counsel instead agreed to stipulate to the introduction of the evidence from

another pending case in which the same issue had been raised.  As indicated

above, the trial court denied the motion.
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Edwards’s appellate counsel testified at the habeas hearing that she also

thought the jury array issue was a strong one.  However, her investigation of the

issue was truncated on direct orders from the management of the public

defender’s office.  She testified as follows:

[I]t was my understanding that there was an agreement that our
office would not raise that claim.  And that was not an agreement
that I or [trial counsel] made with the court.  But this was between
our superiors and apparently some court judges . . . .  But it came
down to us that that was a claim that we had agreed as an office not
to raise.

As a result, she did not fully investigate the jury array issue, nor did she raise it

on Edwards’s behalf in the new trial motion or on direct appeal.

The habeas court indicated at the conclusion of the evidentiary hearing

that it was seriously troubled by the failure of trial and appellate counsel to

pursue the jury array issue zealously or inform Edwards that they could not do

so and urge him to secure separate representation if he so desired.  The habeas

court explained:

[F]rankly, it bothers me if a trial lawyer or an appellate lawyer
knows of an issue that may have merit and they don’t bring it.  And
I realize that these folks couldn’t bring it because their boss
wouldn’t let them.  But it seems to me they may have been able to
tell Mr. Edwards he might want to get another lawyer somewhere.
And I don’t know.  There’s no evidence that they did that.
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The habeas court directed the warden to file a brief within 30 days showing why

the habeas petition should not be granted.

The warden did not file a brief within 30 days as directed by the habeas

court.  Instead, more than a year later, on April 13, 2004, the warden filed a

detailed 18-page proposed order to deny Edwards’s habeas petition.  Six days

later, before Edwards had an opportunity to respond, the habeas court adopted

the warden’s proposed order as the order of the court.  Edwards filed an

application for certificate of probable cause, which this Court granted on

September 20, 2005.  In a unanimous opinion, we vacated the habeas court’s

order denying Edwards’s habeas petition, explaining as follows:

We conclude it was fundamentally unfair for the habeas court to
decide Edwards was not entitled to habeas relief without allowing
Edwards a meaningful opportunity to respond to the State’s
allegation, albeit submitted in order form, regarding the jury array
and the effectiveness of his counsel.4

On remand, Edwards filed a detailed brief responding to the warden’s

arguments.  Edwards also requested a new evidentiary hearing so that he could

rebut the warden’s factual assertions in the proposed order to deny the habeas
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petition.  In a January 29, 2007 order, the habeas court denied Edwards’s request

for an evidentiary hearing and again denied his habeas petition.  The habeas

court concluded that Edwards failed to establish both the deficient performance

and resulting prejudice prongs of the Strickland v. Washington test for claims

of ineffective assistance of counsel.5  The habeas court then analyzed and

rejected Edwards’s claims under the standard articulated in Cuyler v. Sullivan

and reaffirmed in Mickens v. Taylor for ineffective assistance of counsel

involving an actual conflict of interest after finding that Edwards’s attorneys

were not laboring under an actual conflict of interest.6

On February 22, 2007, Edwards filed an application for certificate of

probable cause to appeal the habeas court’s second denial of his habeas petition.

He filed an amended application on April 24, 2007, which this Court granted.

Edwards then filed a timely notice of appeal.

2. The Sixth Amendment to the United States Constitution guarantees

that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to have
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the Assistance of Counsel for his defence.”7  In a similar vein, the Georgia

Constitution of 1983 provides that “[e]very person charged with an offense

against the laws of this state shall have the privilege and benefit of counsel.”8

It is well established that the right to counsel protected by the Sixth Amendment

and the Georgia Constitution is “the right to the effective assistance of

counsel.”9  One component of the right to the effective assistance of counsel is

the right to representation that is free of actual conflicts of interest.10

Ineffective assistance of counsel claims are generally evaluated under the

two-part deficient performance and resulting prejudice test announced by the

United States Supreme Court in Strickland v. Washington.11  However, as the
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Supreme Court recognized in Strickland itself, this two-part test is inapposite

under certain unusual circumstances.  In some cases, “prejudice . . . is so likely

that case-by-case inquiry into prejudice is not worth the cost.”12  Thus, prejudice

is presumed where there has been an “[a]ctual or constructive denial of the

assistance of counsel altogether” and where “various kinds of state interference

with counsel’s assistance” are present.13

A more limited presumption of prejudice arises where an attorney

represents a client despite an actual conflict of interest.  In this situation, the

attorney “breaches the duty of loyalty, perhaps the most basic of counsel’s

duties.”14  Moreover, the precise effect on the defense of representation

corrupted by conflicting interests can be exceedingly difficult to determine.15
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Requiring a showing of Strickland prejudice – i.e., a reasonable probability that

but for the conflict of interest, the outcome of the proceeding would have been

different – would set the bar for such claims too high. Thus, a defendant or

habeas petitioner asserting ineffective assistance of counsel based on an actual

conflict of interest need only demonstrate that the conflict of interest existed and

that it “significantly affected counsel’s performance.”16

Edwards contends the habeas court erred in finding that his trial and

appellate attorneys were not laboring under an actual conflict of interest when

they represented him.  We agree.  The habeas court’s assertion that there was no

actual conflict of interest is without support in the record.  In any event, a habeas

court’s determination regarding the presence or absence of an actual conflict of

interest is a mixed question of fact and law which this Court reviews de novo.17

Edwards’s trial and appellate attorneys confronted a situation in which their

duties to their employer, the public defender’s office, directly conflicted with
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their duties of loyalty and zealous advocacy to their client, Edwards.18  Worse

yet, Edwards’s trial and appellate counsel were told by their employer that the

instruction not to pursue the jury array issue in Edwards’s case was based on a

purported agreement with the judges of the DeKalb County Superior Court.19

We have no difficulty concluding that this situation rises to the level of an

ongoing, actual conflict of interest between Edwards’s interests and the interests

of his trial and appellate counsel.20

Furthermore, the record shows that the conflict of interest significantly

affected the representation Edwards received from his trial and appellate



21There is nothing in the record to suggest that Edwards validly waived his right to conflict-
free representation at trial and on appeal.  Ga. Rules of Professional Conduct R. 1.7 (b).  Indeed, in
light of the facts as shown by the record, it is doubtful that the conflict of interest at issue could have
been waived.  Ga. Rules of Professional Conduct R. 1.7 (c).  See Gonzalez-Lopez, supra, 548 U. S.
at ___ (“Nor may a defendant . . . demand that a court honor his [or her] waiver of conflict-free
representation.”); Wheat v. United States, 486 U. S. 153, 160 (108 SC 1692, 100 LE2d 140) (1988)
(“[C]ourts have an independent interest in ensuring that criminal trials are conducted within the
ethical standards of the profession and that legal proceedings appear fair to all who observe them.”).

12

counsel.  It is undisputed that both attorneys believed the jury array issue was

a strong one and that they did not pursue the issue as diligently as they otherwise

would have because of the alleged agreement between the public defender’s

office and the DeKalb County Superior Court judges.  Edwards was not required

to prove anything more to demonstrate a significant effect on his trial and

appellate attorneys’ representation of him.21

The warden argues that even if the habeas court erred in finding there was

no actual conflict of interest, the petition was still due to be denied, because

Edwards acquiesced in his appellate counsel’s decision not to raise the jury array

issue on appeal.  However, it is irrelevant whether Edwards approved of his trial

and appellate counsel’s decision not to vigorously pursue the jury array issue.

First, their advice to him was compromised by the ongoing conflict of interest.

Second, in ineffective assistance of counsel cases involving an actual conflict

of interest, the critical question is whether the conflict significantly affected the
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representation, not whether it affected the outcome of the underlying

proceedings.  That is precisely the difference between ineffective assistance of

counsel claims generally, where prejudice must be shown, and ineffective

assistance of counsel claims involving actual conflicts of interest, which require

only a showing of a significant effect on the representation.

Edwards’s trial and appellate counsel were laboring under an actual

conflict of interest when they represented Edwards, and they allowed the

conflict of interest to affect their representation of Edwards in significant ways.

Edwards did not waive his right to conflict-free counsel, and his alleged

acquiescence in the decision not to raise the jury array issue on appeal did not

render his representation by counsel any less defective.  Accordingly, the habeas

court erred in denying Edwards’s habeas petition.

Judgment reversed.  All the Justices concur.

Decided February 25, 2008 – Reconsideration denied March 31, 2008.

Habeas corpus. Baldwin Superior Court. Before Judge Wingfield.

Michael Edwards, pro se.



14

Thurbert E. Baker, Attorney General, Paula K. Smith, Senior Assistant

Attorney General, David A. Zisook, Assistant Attorney General, for appellee.

Sarah L. Gerwig-Moore, amicus curiae.


