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THOMPSON, Chief Justice.

The Georgia Insurance Insolvency Pool (“GIIP”) is a creature of the

legislature designed to pay the covered claim of an insolvent insurance company

for the protection and benefit of the company’s named insured.  OCGA § 33-36-

1 et seq.  See also Reimbursement Consultants v. Georgia Insurers Insolvency

Pool, 207 Ga. App. 230 (427 SE2d 519) (1993) (remedial legislative intent of

GIIP is to provide source of recovery for covered claim of policyholder if

insurer becomes insolvent).  GIIP is supervised by the Insurance Commissioner,

OCGA § 33-36-2, who selects a board of trustees known as the Insurers

Solvency Board.  OCGA § 33-6-4.  GIIP is composed of member insurance

companies, OCGA § 33-6-5, which fund GIIP by paying assessments in

proportion to their “net direct written premiums in this state.”  OCGA § 33-36-7

(b).



The Southeastern United States Insurance Company (“SEUS”) became a

member of GIIP on June 23, 2006, when it was converted from a captive issuer

to a standard issuer.  Claims against SEUS made on or after June 23, 2006, were

covered by GIIP.  However, SEUS insureds whose claims predated June 23,

2006, were not covered by GIIP, and those insureds faced exposure when SEUS

was liquidated on October 27, 2009.  The following year, effective June 4, 2010,

the legislature enacted OCGA § 33-36-20 to expand GIIP’s “covered claims”

to include certain insureds who obtained insurance from a captive issuer that

later became insolvent.  The effect of the 2010 amendment was to retroactively

cover the previously excluded claims of SEUS insureds.

Claiming the extension of coverage would decrease GIIP’s reserves and

increase the assessments levied on member insurance companies, GIIP brought

a declaratory judgment action against two insureds that purchased workers

compensation insurance from SEUS seeking a declaration that the 2010

amendment is unconstitutional.  The defendants, whose claims would be

covered only because of the 2010 amendment, filed a motion to dismiss,

asserting GIIP lacked standing to bring suit.  The trial court granted the motion

and the Court of Appeals affirmed in an unreported opinion.  We granted a writ
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of certiorari to determine whether the GIIP can bring this constitutional

challenge.

A public entity created by the legislature generally cannot bring

constitutional challenges to legislative acts.  See City of Atlanta v. Spence, 242

Ga. 194, 195 (249 SE2d 554) (1978) (“A county or municipal corporation,

created by the legislature, does not have standing to invoke the equal protection

and due process clauses of the State or Federal Constitution in opposition to the

will of its creator”); V.C. Ellington Co. v. City of Macon, 177 Ga. 541, 544 (170

SE 813) (1933) (entity created by legislature cannot oppose legislature’s will). 

We have recognized an exception to this rule when the legislature explicitly

endows a public entity with power “possessed by private corporations

performing similar functions.”  Caldwell v. Hospital Auth. of Charlton County,

248 Ga. 887, 888 (287 SE2d 15) (1982).  See also Jekyll Island-State Park Auth.

v. Jekyll Island Citizens Ass’n, 266 Ga. 152 (464 SE2d 808) (1996); Harrison

v. Thurmond, 252 Ga. App. 402, 403 (556 SE2d 490) (2001).

In this case, the legislature gave GIIP the power to sue and be sued. 

OCGA § 33-36-6 (a).  However, the legislature did not give GIIP the broad

powers “possessed by private corporations.”  Caldwell v. Hospital Auth. of
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Charlton County, supra.  On the contrary, the power to sue and be sued was

given only to enable GIIP to bring and defend legal actions pertaining to its

statutory functions and duties.  See generally OCGA §§ 33-36-2, 33-36-3.  GIIP

was not given the power to challenge its own enabling legislation or

amendments to it.  Nor was it given the power to question the wisdom of statutes

designed to accomplish its remedial purpose.  It follows that GIIP does not have

standing to challenge the 2010 amendment on constitutional grounds.

 Judgment affirmed.  All the Justices concur.
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