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CAAP- 11- 0001075
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee,
V.
SHANNON MANO, Def endant - Appel | ant.
APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CR NO 10-1-1356)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Leonard and G noza, JJ.)

Def endant - Appel | ant Shannon Mano (Mano) was char ged
with first-degree terroristic threatening for commtting
terroristic threatening with the use of a dangerous weapon, in
violation of Hawaii Revised Statutes (HRS) 8§ 707-716(1)(e) (Supp.
2010).* A jury found Mano guilty as charged. The G rcuit Court

1 At the time relevant to this case, HRS § 707-716 provi ded

(1) A person commits the offense of terroristic threatening
in the first degree if the person commts terroristic threatening:

(e) Wth the use of a dangerous instrument][.]

In addition, at the time relevant to this case, HRS §8 707-715 (1993) defined
the offense of terroristic threatening, in pertinent part, as follows:

A person commts the offense of terroristic threatening if
the person threatens, by word or conduct, to cause bodily injury
to anot her person or serious damage to property of another or to
commt a felony:

(1) Wth the intent to terrorize, or in reckless disregard
(continued. . .)
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of the First Crcuit (Crcuit Court)? sentenced Mano to probation
for five years, subject to the condition that she serve 43 days
injail, with credit for tine already served.

| .

Mano and the conplaining witness (CW had been in a
romantic relationship and had been living together in an
apartnent along with two other roonmmates. On August 11, 2010,
Mano and the CWhad nutually agreed to end their relationship.
The CWpl anned to stay at the apartnent for another week before
he returned to the mainland. However, in the early norning on
August 12, 2010, Mano and the CWgot into an argunent, w th Mano
demandi ng that the CWI eave the apartnent and the CWrefusing to
do so.

According to the CW Mano was drunk, and she grabbed a
"big butcher knife," pointed the knife at the CW and threatened
to stab the CWif he did not | eave. Mano made a downward j ab
with the knife at the CWand kept noving toward him The CW
gr abbed Mano's hand, westled the knife fromher, and threw t he
knife in the bathroom

A roommat e (Roonmmate) who shared the apartnment with
Mano and the CWcalled the police. Roonmmte testified that she
heard Mano say, "lI'mgoing to stab you, get the fuck out of the
house.” Roommate initially stayed in her room because she was
afraid. Wien Roommate cane out of her room she observed that
Mano appeared to be intoxicated. Roommate testified that the CW
was generally very passive and not easy to anger, whereas Mano
seened nice sone of the tinme but becane viol ent when she had been
dri nki ng.

1.

Mano appeals fromthe Judgnent entered by the Grcuit

Court on Novenmber 21, 2011. On appeal, Mano argues that: (1)

(. ..continued)
of the risk of terrorizing, another person[.]

°The Honorabl e Edward H. Kubo, Jr., presided.
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the Grcuit Court erred in permtting Mano to only introduce
evi dence of four incidents of the CWs alleged prior acts of
vi ol ence in support of her claimof self-defense, and precluding
Mano from i ntroduci ng evidence of other alleged incidents; (2)
the Grcuit Court commtted plain error in instructing the jury
on the | aw of self-defense; (3) the prosecutor's remarks in
cl osing argunent constituted prosecutorial m sconduct; and (4)
her trial counsel failed to provide effective assistance of
counsel. As explained below, we affirmthe Grcuit Court's
Judgnent .
L1l
W resolve Mano's argunents on appeal as foll ows:
A
1
We conclude that the Crcuit Court did not abuse its
discretion in limting Mano to introducing four incidents of the
CWs alleged prior acts of violence in support of Mano's cl ai m of
self-defense. Prior to trial, Mano filed a notion in |imne
seeking a pre-trial determination by the Grcuit Court regarding
the adm ssibility of (1) seven prior acts of violence allegedly
commtted by the CWagai nst Mano; and (2) Mano's understandi ng of
the CWs crimnal history for felony assault in the State of
Washi ngton. The Circuit Court ruled that the seven proffered
prior acts of violence were adm ssible on the issues of first-
aggressor and sel f-defense, but that the introduction of al
seven incidents would be cunulative. The Crcuit Court therefore
ruled that Mano woul d be permtted to introduce four of the seven
al l eged incidents, with Mano determ ning which four she wanted to
i ntroduce.
Wth respect to Mano's understandi ng of the CWs
crimnal history for felony assault, Mano conceded that she did
not have personal know edge of the CWs alleged crimnal history.
| nstead, Mano informed the G rcuit Court that her understandi ng
of the CWs crimnal history was based on "things that she
| earned later on." The Circuit Court ruled that based on its
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permtting Mano to introduce evidence of four incidents of
vi ol ence commtted by the CWagai nst Mano, it viewed the evidence
of the CWs alleged crimnal history as inadm ssi bl e hearsay.
The Circuit Court therefore denied Mano's request to introduce
the crimnal history evidence. The Crcuit Court made cl ear that
itsinlimne rulings were without prejudice to the parties
nmoving for reconsideration during trial "[i]n the event that
[they] have information during trial that opens the door to the
proper introduction of such evidence[.]"

2.

Evi dence of the CWs prior acts of violence were
rel evant for two purposes: (1) to show the reasonabl eness of
Mano' s apprehensi on of inmedi ate danger and thereby support her
use of force in self-defense; and (2) to show that the CWwas the
first aggressor. See Hawaii Rules of Evidence (HRE) Rule 404
(Supp. 2013); State v. Lui, 61 Hawai‘i 328, 329-30, 603 P.2d 151,
154 (1979); State v. Basque, 66 Haw. 510, 513-15, 666 P.2d 599,
602- 03 (1983); State v. Adam 97 Hawai ‘i 413, 418-19, 38 P.3d
581, 586-87 (App. 2001). Mano's argunent on appeal is limted to
the first purpose. Mano contends that the evidence excluded by
the Crcuit Court was relevant to showi ng her state of m nd
regarding fear of inmm nent harm and therefore was critical to her
claimof self-defense. Mano argues that because evi dence of her
state of mnd was critical to her claimof self-defense, the
Crcuit Court erred by only permtting her to introduce evidence
of four of the CWs prior acts of violence and not all ow ng her
to introduce all the evidence on this issue that she sought to
i ntroduce. W disagree.

The Circuit Court excluded evidence of three (of seven)
prior incidents of violence and Mano's understanding of the CWs
crimnal history for felony assault. Wile the excluded evidence
was relevant to Mano's state of mnd, we conclude that the
Crcuit Court did not abuse its discretion in ruling that such
evi dence could not be introduced. HRE Rule 403 (1993) provides
that "[a]lthough rel evant, evidence may be excluded if its
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probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of time, or
needl ess presentation of cumul ative evidence." (Enphasis added.)
The Grcuit Court ruled that evidence beyond four of the prior
i ncidents of alleged violence by the CWagai nst Mano woul d be
cunul ative, and it limted Mano to introducing four prior
i ncidents of her choi ce.

None of the seven prior incidents of alleged violence
by the CWagai nst Mano apparently resulted in arrests or
convi ctions, and the circunstances surroundi ng these incidents
were subject to dispute. At trial, the CWNdisputed Mano's
version of the four incidents Mano chose to introduce, with the
CWdenyi ng Mano's clains that he had engaged in violent acts or
asserting that certain of his acts were necessary to defend
hi msel f agai nst viol ence perpetrated by Mano. The four incidents
Mano introduced therefore resulted in mni-trials, with the CW
and Mano providing conflicting testinony about what had
transpired and who was to blanme. The Crcuit Court allowed Mano
to select the four incidents nost favorable to her case, and
there is no basis for believing that the nature of the three
excl uded incidents was nuch different.

Wth respect to evidence of Mano's understandi ng of the
CWs crimnal history for felony assault, Mano acknow edged t hat
she did not have personal know edge of the CWs alleged crimnal
hi story and that her understandi ng was based on "things that she
| earned later on." Mano did not proffer any details of what her
understanding of the CWs crimnal history for felony assault
was, how she acquired this understandi ng, or what her proposed
testi nony woul d have been. This hanpers our ability on appeal to
eval uate her claimof error regarding the exclusion of her
understanding of the CWs crimnal history. In any event, it
woul d appear that evidence of specific acts of violence commtted
by the CWdirectly agai nst Mano woul d be nore probative of Mano's
state of mnd in apprehendi ng the i medi ate danger posed by the
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CWthan her understanding of a crimnal history of felony
assaul t.?

Under these circunstances, we cannot say that the
Crcuit Court abused its discretionin limting Mano to
introducing four incidents of the CWs alleged prior acts of
vi ol ence in support of her claimof self-defense.

B.

Mano did not object at trial to the Crcuit Court's
instruction on self-defense. However, on appeal, she argues that
the Crcuit Court commtted plain error because its instructions
on sel f-defense were prejudicially confusing and m sl eading. W
di sagr ee.

The Gircuit Court gave two instructions on self-
defense. The first instruction was directed at self-defense when
deadly force is used (Deadly Force Instruction) and the second
was directed at self-defense when deadly force is not used (Non-
Deadly Force Instruction). WMano contends that the self-defense
instructions were prejudicially confusing and m sl eadi ng because:
(1) the Deadly Force Instruction did not instruct the jury to
apply the Non-Deadly Force Instruction if the jury found that
Mano had not used deadly force; (2) it was not clear fromthe
instructions when the jury should apply the Deadly Force
I nstruction versus the Non-Deadly Force Instruction; and (3) the
Crcuit Court used Hawai ‘i Pattern Jury Instruction Crimna
(HAWI C) 7.01 on sel f-defense, which was repeal ed and repl aced by
HAWII C 7. 01A and 7.01B on April 4, 2011, instead of the nore
current HAWII C 7. 01A on the use of deadly force in self-defense.

Mano's argunents are wthout nerit. Reading the
instructions as a whole, it is clear that the Deadly Force

3Mano does not chall enge the Circuit Court's exclusion of the crim nal
hi story evidence on the theory that the evidence was necessary to show that
the CWwas the first aggressor. W note that Mano acknow edged that she
|l acked personal know edge of the CWs alleged crimnal history for felony
assaul t. It is therefore unclear how she could introduce substantive evidence
to establish the CWs crimnal history for the purpose of showi ng that he was
the first aggressor.
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Instruction only applied if the jury found that Mano had engaged
in the use of deadly force and that the Non-Deadly Force
Instruction applied if the jury found that Mano had not engaged
in the use of deadly force. The self-defense instructions given
by the Circuit Court were based on HAWI C 7. 01, which was
repealed in 2011. The Hawai ‘i Suprenme Court has held that the
repealed HAWIC 7.01 is "fully consonant with the controlling
statutory and case law of this state.” State v. DelLeon, 131
Hawai ‘i 463, 487, 319 P.3d 382, 406 (quoting State v. Augustin,
101 Hawai i 127, 127, 63 P.3d 1097, 1097 (2002)).* W concl ude
that Mano failed to rebut the "presunption that unobjected-to
jury instructions are correct” or to show that the self-defense
instructions were "prejudicially insufficient, erroneous,
inconsistent, or msleading.”" State v. Nichols, 111 Hawai ‘i 327,
334, 337 n.6, 141 P.3d 974, 981, 984 n.6 (2006).

C.

Mano argues that the prosecutor's remarks in closing
argunment constituted prosecutorial m sconduct. Specifically,
Mano argues that on three occasions, the prosecutor asked the
jurors either to put thenselves in the shoes of the CWor Mano,
in maki ng argunents to the jurors concerning the effect and
reasonabl eness of the actions of the CWand Mano.

Because Mano did not object to the prosecutor's remarks
at trial, "we nust, as a threshold matter, determ ne whether the
al l eged m sconduct constituted plain error that affected [ Mano' s]
substantial rights.” State v. luli, 101 Hawai ‘i 196, 208, 65
P.3d 143, 155 (2003). Although inartfully phrased, we concl ude
that the prosecutor's remarks in closing argunment did not affect
Mano' s substantial rights. The prosecutor's remarks were made in

“Mano argues that the Deadly Force Instruction was erroneous because it
failed to include the | anguage from HRS § 703-304(3) (1993) that "a person
enmpl oyi ng protective force may estimate the necessity thereof under the
circumstances as [he/she] believes themto be[.]" However, the supreme court
in DeLeon concluded that a deadly force instruction simlar to that used in
this case, which also excluded the quoted | anguage from HRS § 703-304(3), was
not erroneous. DelLeon, 131 Hawai ‘i at 475-76, 486-87, 319 P.3d at 394-95
405- 06.
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the context of arguing to the jury that the evidence presented at
trial showed that Mano's act of brandi shing the knife was
obj ectively capable of causing fear; that the CWs reaction to
Mano' s brandi shing the knife was reasonable; and that Mano did
not reasonably believe that the use of force was i medi ately
necessary. Gven the context of the prosecutor's remarks, they
"did not appeal inproperly to the jurors' enptions or exhort them
to decide the case on anything other than the evidence presented
to them" State v. Bell, 931 A 2d 198, 215 (2007). In addition,
the Grcuit Court instructed the jury that statenents or remarks
by counsel are not evidence and that the jury should not be
i nfluenced by pity for, or passion or prejudice against, the
defendant in deciding the case. The failure of Mano's counsel to
object to the prosecutor's remarks al so indicates that trial
counsel did not view the prosecutor's remarks as inproper. Under
t hese circunstances, we conclude that the prosecutor's remarks
did not affect Mano's substantial rights.
D.

Mano contends that her trial counsel provided
i neffective assistance by failing to: (1) seek to introduce
evi dence of the CWs violent character that was listed in Mano's
notice of intent to use HRE Rule 404 evidence (Notice of Intent),
but not in her notion in limne; (2) object to the Circuit
Court's in limne ruling, which excluded evidence of three of the
seven prior incidents of alleged violent acts by the CW agai nst
Mano and Mano's understanding of the CWs crimnal history of
felony assault; (3) object to the self-defense instructions; and
(4) object to the prosecutor's remarks in closing argunent.

Wth respect to Mano's clains (2) through (4), our
previ ous analysis shows that they are without nerit. For the
reasons previously stated, the asserted failures to object by
trial counsel did not result in the withdrawal or substanti al
impairment of a potentially neritorious defense and therefore
cannot support a claimof ineffective assistance of counsel. See
State v. Richie, 88 Hawai ‘i 19, 39, 960 P.2d 1227, 1247 (1998).
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The background with respect to Mano's first claimis
that prior to filing her notion in limne, Mano filed a Notice of
Intent. In her notion in |imne, Mano addressed nuch of the sane
evidence identified in the Notice of Intent. The notion in
[imne, however, did not include the follow ng evidence listed in
Mano's Notice of Intent: evidence of Mano's know edge of (1)
"[the CWs] character for violence, including witnessing nmultiple
bar fights involving [the CW"; and (2) "[the CWs] possessing
and brandi shi ng weapons, including a conpact straight razor."
After ruling on Mano's notion in limne, the Crcuit Court stated
its belief that Mano's notion in [imne covered the sane matters
as the Notice of Intent, but offered to address anything specific
Mano wi shed to go over concerning the Notice of Intent. |In
response, Mano's counsel agreed with the Grcuit Court that it
had addressed everyt hi ng.

On appeal, Mano contends that her trial counsel was
ineffective for failing to seek the adm ssion of the two itens of
evidence listed in her Notice of Intent, but not her notion in
[imne. The existing record, however, does not contain a proffer
that provides relevant details concerning these two itens of
evi dence or the neans by which Mano woul d be able to introduce
them The record al so does not contain any statenent by Mano's
trial counsel concerning the reason why he did not pursue
adm ssion of this evidence, including whether his actions were
based on strategic considerations. W therefore conclude that
based on the existing record, Mano has failed to neet her burden
of establishing that her trial counsel provided ineffective
assistance in failing to seek adm ssion of these two itens of
evidence. See R chie, 88 Hawai ‘i at 39, 960 P.2d at 1247. CQur
decision is without prejudice to Mano asserting this claimon a
more fully devel oped record. See State v. Silva, 75 Haw. 419,
439, 864 P.2d 583, 592-93 (1993).
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| V.

W affirmthe Crcuit Court's Judgnent.

DATED: Honol ul u, Hawai ‘i, June 30, 2014.
On the briefs:
Phyllis J. Hi ronaka
Deputy Public Defender Chi ef Judge
f or Def endant - Appel | ant
Brian R Vincent
Deputy Prosecuting Attorney Associ at e Judge
Cty and County of Honol ul u
for Plaintiff-Appellee

Associ at e Judge
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