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CPINION OF THE COURT BY RAM L, J.

Thi s consol i dated appeal® arises fromthe Land Use
Comm ssion’s (LUC) grant of a petition to reclassify
approximately 1,009.086 acres of land in the ahupuaa? of
Kaapal ehu on the Big Island of Hawai‘i froma State Land Use
“Conservation District” to a State Land Use “Urban District.”
Plaintiff-appellant/appellant Ka Paakai O Ka ‘Ai na, an
associ ation of Ka Lzhui Hawai‘i (Ka Lzhui), Kona Hawaiian C vic
Club (KHCC), and Protect Kohanai ki Ohana (PKO (collectively “Ka
Paakai” or the “Coalition”) and Appel |l ee/ cross-appel |l ant/
appel  ant/ appellant Plan to Protect (PTP) appeal fromthe third
circuit court’s Septenber 30, 1997 judgnent affirm ng the Land
Use Comm ssion’s (LUC) June 17, 1996 findings of fact,
concl usi ons of |aw, decision, and order granting Kaupul ehu
Devel opnents’ (KD) petition for |and use boundary
recl assification.

On appeal, Ka Paakai contends that the circuit court

1 By order dated January 9, 1998, this court consolidated Nos. 21124
and 21162 under 21124.

2 “An ‘ahupuaa’ is a land division usually extending fromthe
mount ains to the sea along rational |lines, such as ridges or other natura
characteristics.” Public Access Shoreline Hawai‘i v. Hawai‘i County Planning

Commi ssion, 79 Hawai‘i 425, 429 n.1, 903 P.2d 1246, 1250 n.1 (1995) (quoting
In re Boundaries of Pul ehunui, 4 Haw. 239, 241 (1879) (enphasis and interna
quot ati ons deleted)), certiorari denied, 517 U. S. 1163, 116 S. Ct. 1559, 134
L. Ed.2d 660 (1996).




erred in: (1) failing to address errors that Ka Paakai assigned
to the LUC s decision below, (2) concluding that the LUC could
consi der the Departnent of Land and Natural Resources’ (DLNR)
comments; (3) ruling that the LUC properly “del egated” its
authority to KD and KD's landlord; (4) ruling that the LUC s
findings were supported by reliable, probative, and substanti al
evi dence; (5) concluding that the LUC s decision conplied with
Hawai ‘i Revi sed Statutes (HRS) § 205-17 (1993); and

(6) determining that Ka Paakai failed to make a convinci ng
show ng that the LUC s decision was unjust or prejudicial to Ka
Pa‘akai .

PTP argues that: (1) the LUC failed to discharge its
obligation to ensure that legitimte customary and traditional
practices of native Hawaiians be protected to the extent
feasible; (2) the LUC s findings dealing with the demand for the
project are clearly erroneous in light of KOs failure to
establish that, without the fee title, its proposed project would
not be economically viable; (3) the LUC s decision was erroneous
or entailed an abuse of discretion in light of KDs failure to
provi de a conci se statenent of the nmeans by which the project
will be financed; and (4) the LUC s findings that KD s managenent

plan and the | andl ord s “ahupuaa plan” woul d reasonably protect



cultural resources are clearly erroneous because these plans were
presented only in conceptual form

In addition to challenging Ka Paakai’s and PTP s
contentions, KD, the LUC, and the County of Hawai‘ (the County)
al l ege that neither Ka Pawakai nor PTP possessed standing to
appeal the LUC s decision under HRS § 91-14 (1993).°3

For the reasons explained below, we hold that: (1) the
circuit court did not err in concluding that Ka Paakai and PTP
had standing to appeal under HRS § 91-14; (2) the LUC did not err
in relying on KD's financial disclosure; (3) the LUC did not err
in relying on the comments of the DLNR; and (4) the circuit court
did not err in failing to specifically rule on four of Ka
Pa‘akai s points of error on appeal. W hold, however, that the
LUC s findings of fact and conclusions of |law are insufficient to
determ ne whether it fulfilled its obligation to preserve and

protect customary and traditional rights of native Hawaii ans.

8 HRS § 91-14(a) provides:

Judicial review of contested cases. (a) Any person
aggrieved by a final decision and order in a contested case or by
a prelimnary ruling of the nature that deferral of review pending
entry of a subsequent final decision would deprive appellant of
adequate relief is entitled to judicial review thereof under this
chapter; but nothing in this section shall be deemed to prevent
resort to other means of review, redress, relief, or trial de
novo, including the right of trial by jury, provided by |aw.

Not wi t hst andi ng any ot her provision of this chapter to the
contrary, for the purposes of this section, the term "person
aggrieved" shall include an agency that is a party to a contested
case proceedi ng before that agency or another agency.
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The LUC, therefore, nust be deened, as a matter of law, to have
failed to satisfy its statutory and constitutional obligations.
We therefore vacate the LUC s grant of KD s petition
for land use boundary reclassification and renand to the LUC for
the limted purpose of entering specific findings and
conclusions, with further hearing if necessary, regarding:
(1) the identity and scope of “valued cultural, historical, or
natural resources” in the petition area, including the extent to
whi ch traditional and customary native Hawaiian rights are
exercised in the petition area; (2) the extent to which those
resources -- including traditional and customary native Hawaii an
rights -- will be affected or inpaired by the proposed action;
and (3) the feasible action, if any, to be taken by the LUC to
reasonably protect native Hawaiian rights if they are found to
exi st.

This court -- in seeking to nmaintain a careful bal ance
bet ween native Hawaiian rights and private interests -- has nmade
clear that the State and its agencies are obligated to protect
t he reasonabl e exercise of customarily and traditionally
exercised rights of Hawaiians to the extent feasible. Public

Access Shoreline Hawai ‘i v. Hawai ‘i County Pl anni ng Conmmi SSi on

(hereinafter “PASH'), 79 Hawai‘i 425, 450 n.43, 903 P.2d 1246,

1271 n. 43 (1995), certiorari denied, 517 U S. 1163, 116 S. C
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1559, 134 L. Ed.2d 660 (1996). Today, we provide an anal yti cal
framewor k, di scussed below, to help ensure the enforcenent of
traditional and customary native Hawaiian rights while reasonably
accomodati ng conpeting private devel opnent interests. This
urgent need to reach a better balance is underscored by the
Hawai i State | egislature’ s recent finding that, “although the
Hawai []i State Constitution and other state | aws nandate the
protection and preservation of traditional and customary rights
of native Hawaiians,” those rights have not been adequately

preserved or protected:

[Tl he past failure to require native Hawaiian cul tural

i mpact assessnents has resulted in the loss and destruction
of many inportant cultural resources and has interfered with
the exercise of native Hawaiian culture. The |legislature
further finds that due consideration of the effects of human
activities on native Hawaiian culture and the exercise
thereof is necessary to ensure the continued existence,
devel opment, and exercise of native Hawaiian culture.

Act 50, H B. NO 2895, H D 1, 20th Leg. (2000).*4

. BACKGROUND

On Decenber 13, 1993, KD filed a petition for boundary
anmendnent with the LUC to reclassify approximately 1, 009. 086
acres in the ahupuaa of Kawapal ehu, North Kona, State of Hawai i,
froma State Land Use “Conservation District” to a State Land Use

“Urban District” (hereinafter the “petition area”). The entire

4 ee infra note 28 (describing Act 50 in further detail).
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petition area is situated within Hawai‘ County’ s Speci al
Managenent Area.>®

Owned by Kanehaneha School s/ Bi shop Estate (KS/ BE) and
| eased to KD, the crescent-shaped petition area is |ocated at the
base of the western slopes of Hual al ai and consists | argely of
pzhoehoe® and ‘az’” lava flows. Two well-known physical features
of the petition area associated with native Hawaiian culture and
hi story are the coastal point known as Kal aenans and the historic
1800- 1801 Ka‘apal ehu Lava Fl ow (the “1800-1801 |lava flow’), which
covers about one-half of the petition area. Anong the well-known
i ndi vidual s associated with the area are King Kanehaneha I,

Kanme‘ei anoku, and his twi n brother, Kamanawa. @

5 The petition area surrounds a 65-acre portion of |and previously
reclassified into the urban district in 1979. There is also a 37.064-acre
exclusion located in the property, which will remain within the conservation

district for archaeol ogical preservation purposes.

6 “Pzhoehoe” is a “[s]mooth, unbroken type of lava.” Mary Kawena
Pukui & Samuel H. Elbert, Hawaiian Dictionary 300 (1986) [hereinafter Pukui &
El bert, Hawaiian Dictionary].

7 ““Az" is a “stony” type of I|ava. Pukui & El bert, Hawaii an
Dictionary, at 2.

8 Kame‘ei amoku, chief of Ka‘upul ehu, and Kamanawa, chief of the
adj acent ahupua’ a, Puuwa‘'wa'a, were esteemed advisers to Kamehameha I.
Kame‘ei amoku is noted for his capture of the ship, the Fair Anerican, at
Kaapal ehu. According to tradition, the twin chiefs were so highly val ued
that their |ikenesses appear on the coat of arms of the Kingdom of Hawai ‘.

As the LUC s findings reveal, the subject property was originally
ruled and controlled by early Hawaiian chiefs who passed on the property to
their heirs in the line of ali‘i (chiefs) that succeeded Kanehanmeha I,

i ncludi ng Kanme‘ei ampku and Kamanawa. Fol | owi ng the Mahel e of 1848, the

subj ect property came under the ownership of King Kamehameha V. Kamehanmeha

V's half-sister, Ruth Ke‘elikslani, subsequently inherited the property,

whi ch, upon her death, was bequeathed to Princess Bernice Pauahi Bishop. Upon
(continued...)
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KD seeks to devel op the “Kaupul ehu Resort Expansion”
(hereinafter the “Resort Expansion” or the *proposed
devel opnent”), a luxury devel opnent consisting of 530 single
famly homes, 500 lowrise multi-famly units, a 36-hole golf
course, an ll-acre commercial center, a 3-acre recreation club,

a golf clubhouse, and other amenities for the devel opnent’s
resi dents.

On January 13, 1994, and by witten order filed on
January 31, 1994, the LUC required KD to prepare an environnent al
| npact statenent (EI'S), pursuant to HRS chapter 343 and Hawai i
Adm ni strative Rules (HAR) chapter 11-200. On Septenber 22,
1994, and by order dated October 5, 1994, the LUC accepted KD s
final EIS for the proposed project.

On Cctober 26, 1994, PTP petitioned to intervene in the
proceedings, citing its interests, as recreational users of the
petition area, in the protection of its natural environnent, its
scenic, aesthetic, historic, and biological resources -- the

“Kona Ni ghtingal es” and the uni que scenic resource of the

8C...continued)
Ber ni ce Pauahi Bishop’s death in 1884, the property was included in the
Ber ni ce Pauahi Bi shop Est ate.
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Kaapal ehu I ava fl ow and the Kal aemans area. The LUC granted
PTP's intervention status on Novenber 25, 1994.°

On Novenber 28, 1994, Ka Lzhui and KHCC separately
filed petitions to intervene and requested a contested case
hearing. Two days later, PKOfiled a simlar petition. Al
three groups asserted that their native Hawaiian nenbers’
traditional gathering, religious, and cultural practices would be
adversely affected by the proposed devel opnment. On Decenber 1,
1994, and by witten order dated Decenber 20, 1994, the LUC
consolidated the petitions and granted the groups’ requests for
i ntervention and for a contested case heari ng.

The hearings conmenced on Decenber 1, 1994. During the
course of approximately twenty hearings extendi ng through March
1996, the LUC received testinony from approximtely forty
W t nesses and seventy exhibits pursuant to the contested case
provi sions of HRS chapter 91.'° M dway through the proceedings,
this court issued its decision in PASH.

At the close of oral argunent, the LUC voted 6-2 to

approve KD's petition. On June 17, 1996, the LUC filed its

9 Kona Vil l age Associ ates was granted perm ssion to intervene on
Novenmber 16, 1994, and by written order dated Novenmber 25, 1994. On Decenber
20, 1994, the LUC granted Kona Village Associates’ request to withdraw its
petition for intervention.

10 Under HRS 8 205-4(e)(1l) (1993), the State Office of Planning and
the County of Hawai ‘i Planning Department were automatically made parties to
t he agency hearing.
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findings of fact, conclusions of |aw decision, and order

approvi ng

foll ows:

KD s petition, which provided in relevant part as

FlI NDI NGS OF FACT

48. As part of the proposed Project, Petitioner will
devel op and i nplement a Resource Management Plan (“RMP")
whi ch woul d coordi nate devel opment with native Hawaii an
rights to coastal access for the purpose of traditiona

cultural practice, West Hawai "i’s demand for new coasta
recreational opportunities, and the creation of a buffer for
Kona Vill age Resort. Under Petitioner’s concept of the RMP,

the goals of the RMP are to provide for resource management
and ensure public access to the coastal area which bal ances
Petitioner’s needs with the traditional needs of native
Hawai i ans and the recreational needs of the public. Under
Petitioner’s concept of the RMP, the objectives of the RWP
are:

1. To preserve and protect the physical attributes
of the coastal area, including the natura
t opography, geol ogical forms, vegetation,
archaeol ogi cal and cultural resources, trails,
intertidal region, and ocean water quality;

2. To devel op appropriate lands within the coasta
area in a manner that is conpatible with an open
space character and sensitive to the sustained
use of neighboring areas for traditiona
cultural practices;

3. To preserve and manage sust ai nabl e resources
within the area to ensure their availability to
future generations;

4. To provide access to the coastal area for
the recreational use of the comunity; and
5. To protect fragile and sensitive areas and

sust ai nabl e resources from overuse and
degr adati on.

49. Petitioner’s concept for an RMP establishes five
subzones which are based upon the valued resources and
activities which are known to exist on and makai[?!] of the
Property. The subzones differ in the degree of restriction
of uses. The subzones will be |linked by the historic trai

11

direction of

“Makai” is defined as “on the seaside, toward the sea, in the
t he sea.” Pukui & El bert, Hawaiian Dictionary, at 114, 225
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whi ch meanders over the shorefront of the Property and new
pedestri an pat hs.

50. The five subzones constitute a 235-acre resource
managenment area. Excl udi ng the approximately 37.064-acre
archaeol ogi cal preserve which is proposed to be retained in
the State Land Use Conservation District, the resource
nmanagenent area enconpasses approximtely 198 acres.

54. The proposed project can be financed through
alternative means. Petitioner may forma joint venture with
an i ndependent devel oper, as Petitioner did in the initial
increment of Kaupul ehu Resort. In the alternative,
Petitioner will fund the initial devel opment itself or wil
obtain conventional financing. Initial sales revenues wil
be used to finance subsequent devel opment phases.

73. The shoreline portion of the Property is used for
fishing and gathering of limu,[*?] []opihi,[*] and other
resources, and for camping. The area closest to Kal aeman[ o]
was traditionally used for salt gathering. Hannah Spri nger
a kama‘zi na[**] of the mauka[!%] portion of Kawupulehu, and her
‘ohana[ ®] have traditionally gathered salt in this area on
an occasional basis.

74. The areas for fishing, limu, []opihi, and salt

gat hering, and general recreation are to be preserved and
managed as part of Petitioner’s RMP, thus perpetuating these
activities on and makai of the Property.

12 “Limu” is “[a] general name for all kinds of plants |living under
wat er, both fresh and salt, also algae growing in any danmp place in the air,

as on the ground, on rocks, and on other plants[.]” Pukui & Elbert, Hawaiian

Dictionary, at 207

13 ““Opihi” are “[l]inpets. Hawaiians recognize three kinds[.]
For sonme persons, ‘opihi are an raumakua, [a family or personal god].” Pukui
El bert, Hawaiian Dictionary, at 32, 292

14 “Kama‘ai na” is defined as “[n]ative-born, one born in a place
host[.]” Pukui & Elbert, Hawaiian Dictionary, at 124.

15 “Mauka” is defined as “[i]nland, upland, towards the nmountain[.]’

Pukui & El bert, Hawaiian Dictionary, at 242, 365.
16 “*Ohana” nmeans "[f]am ly, relative, kin group; . . . extended

fam ly, clan." PASH, 79 Hawai‘i at 449 n.41, 903 P.2d at 1270 n. 41 (quoting
Pukui & El bert, Hawaiian Dictionary 276 (2nd ed. 1986)).

-12-
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78. The proposed Project will not have a significant
adverse inmpact on archaeol ogical or historic resources. An
archaeol ogi cal inventory survey was conducted on the
Property by Paul H. Rosendahl, Inc. Based upon consul tation
with the State Historic Preservation Division (“SHPD") and a
final survey report, 193 sites were identified, and 65 sites
have been recommended for some form of preservation
Thirty-eight of those recommended for preservation are
contained within a designated preserve area

79. The identified archaeol ogical sites were assessed for
significance, based upon the National Register Criteria for
Eval uation, as outlined in the Code of Federal Regul ation
(36 CFR, Part 65). The SHPD uses these criteria for

eval uating such sites.

85. Except for certain archaeol ogical sites which are
within a preserve area located inland and to the east of
Kona Vill age Resort, cultural resources are found near the
shoreline of the Property.

86. Wahi pana are the storied, remarkable places, the
| egendary places of significance in native Hawaiian culture

87. MWhile the ahupuaa of Ka‘upulehu is by story and the
hi story of its name a wahi pana, there are no specific wah
pana which are definitely known to be within the Property,
based on historical documentary research and interviews.

88. The proposed Project will reasonably preserve and
perpetuate cultural resources such as archaeol ogical sites,
the coastal trail, areas of fishing, [Jopihi, and linu

gat hering, salt gathering, and general recreation in the
proposed areas within Petitioner’s RMP. Petitioner’s RMP
area totals approximtely 235 acres

89. KS/ BE has fornmul ated a plan to manage and protect
cultural resources within the entire ahupua‘a of Kawupul ehu
Petitioner’s RMP will be consistent with and further the

obj ective of the ahupuaa pl an. KSBE' s ahupua‘a pl an

i ncl udes desi gnated geographic zones that define the
natural, cultural, and historic resources of Kawupulehu from
the mountain to the sea. The ahupuaa plan will involve
native Hawaiians, particularly the ‘ohana who are kama‘ai na
to the subject Property, to relink the traditions and
practices that are rooted in that Property. KSBE will form
a non-profit entity in perpetuity to oversee the fornulation
and i nmplementation of the Kawupul ehu ahupuaa pl an.

114. The proposed reclassification of the Property
generally conforms to the followi ng State functional plans,
as defined in chapter 226, HRS

-13-



e. Hi storic Preservation Functional Pl an.
The objective, policies, and inplenmenting
actions of this functional plan are
supported through Petitioner’s conpliance
with all applicable State, County, and
Federal requirements concerning historic
sites.

116. The proposed reclassification of the Property is in
general conformance with the followi ng elements of the
Hawai ‘i County General PIan: econom c, environmenta
quality, flood control and drainage, historic sites

housi ng, natural beauty, natural resources and shoreline
recreation, and | and use

117. The proposed reclassification of the Property is in
general conformance with the objectives and policies in
section 205A-2, HRS, in the follow ng ways

b. Hi storic Resources Objective: Pr ot ect,
preserve, and where desirable, restore
t hose natural and manmade historic and
prehi storic resources in the coastal zone
managenment area that are significant in
Hawai i an and American history and culture
Al'l significant archaeol ogical resources
identified on the Property are proposed
for preservation by Petitioner

CONCLUSI ONS OF LAW

Pursuant to chapter 205, HRS, and the Hawai‘ Land Use
Commi ssi on Rul es under chapter 15-15, HAR, and upon
consi deration of the Land Use Conm ssion deci sion-making
criteria under section 205-17, HRS, this Comm ssion finds
upon a clear preponderance of the evidence that the
reclassification of the Property, consisting of
approxi mately 1,009.086 acres of land in the State Land Use
Conservation District at Kawupul ehu, North Kona, |Island,
County, and State of Hawai‘i, identified as TMK No. 7-2-03:
por. 1, into the State Land Use Urban District, is
reasonabl e, conforns to the standards for establishing the
Urban District boundaries, is non-violative of section 205-
2, HRS, and is consistent with the Hawai‘ State Plan as set
forth in chapter 226, HRS, and with the policies and
criteria established pursuant to section 8 205-17 and 205A-
2, HRS.

DECI SI ON_AND ORDER

- 14-



IT IS HEREBY ORDERED that . . . Kaupul ehu Devel opnments

is hereby reclassified into the State Land Use Urban
District, and the State | and use district boundaries are
amended accordingly, subject to the follow ng conditions:

18. Petitioner shall preserve and protect any
gat hering and access rights of native Hawaiians
who have customarily and traditionally exercised
subsi stence, cultural and religious practices on
the subject property.

19. In devel opi ng and operating the golf course and
residential devel opnent in the Kaupul ehu Resort
Devel opnent Project, Petitioner shall at a
m ni mum protect public access along the
accessi bl e coastline by the follow ng:

19b. Petitioner shall develop and inplement the
Resource Management Plan as represented to
the LUC and which shall be consistent with
and further the objectives of KSBE' s
ahupua‘a pl an. Petitioner shall devel op
the Resource Management Plan in
consultation with the Department of Land
and Natural Resources and the Office of
State Planning. A copy of the Resource
Managenment Plan shall be filed with the
LUC prior to filing any request for zoning
amendment with the County. In devel opi ng
t he Resource Management Plan and operating
the golf course and any future residentia
devel opment in the Kaupul ehu Devel opment
Petition Area, Petitioner shall maintain
and protect the public’s right of access
along the shoreline especially at the
1800-1801 aa lava flow where the existing
trail is near the sane |evel as the
proposed dwelling units.

(Enphases added.)

KHCC, PKO, Ka Lzhui, and PTP filed separate tinely
agency appeals fromthe LUC s order to the third circuit court.
By stipulation, the circuit court consolidated the agency appeal s
on Septenber 14, 1996.

The circuit court heard oral argunments on the

consol i dated appeals on July 7, 1997. On August 20, 1997, the
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circuit court entered its findings of fact, conclusions of |aw,
deci sion, and order. On August 29, 1997, the circuit court
entered its anended findings of fact and concl usi ons of | aw,
providing in pertinent part the follow ng:

CONCLUSI ONS OF LAW

2. In l'ight of the threatened destruction of the cultura
resources and historic properties in the petition area
Appel | ants are “aggrieved” as a result of the LUC s Order
and al so have standing to obtain judicial review of the
LUC' s Order under Hawai‘ Revised [Statutes] Sections § 91-
14 and § 205-4(i).

3. In the absence of a statute requiring the agency to
promul gate specific rules, an agency has discretion to
proceed by rul e-making or, alternatively by adjudication, as
was done here. Application of Hawaiian Electric Conmpany,
Inc., 81 Hawai‘ 459, 918 P.2d 561 (1996).

4. There has been no showi ng by Appellant that the LUC
abused its discretion by electing to consider the subject of
“cultural resources” by adjudication, rather than rule-

maki ng. It is also noted that the LUC does have rules which
conformto the statutory criteria in HRS § 205-17(3)(B) and
which require it to consider the inpact of the proposed
reclassification on, inter alia, “[maintenance of val ued
cultural, historical, or natural resources.” Hawai i

Adm nistrative Rules 8§ 15-15-77.

6[sic]. As to the issue of whether the LUC inproperly
consi dered comments from anot her agency, the
Departnment of Land and Natural Resources (“DLNR"),
because DLNR has allegedly failed to pronul gate
specific rules on cultural resources pursuant to HRS
Chapter 6E, the record reveals no error or

i mpropriety.

8. Hawai ‘i Revised Statutes § 205-17 states that in its
review of any petition for reclassification of district
boundari es pursuant to this chapter, the conm ssion shal
specifically consider the foll ow ng:

(3) The inpact of the proposed reclassification on
the followi ng areas of state concern:

(B) Mai ntenance of valued cul tural
hi storical, or natural resources].]
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9. The LUC s Findings of Fact, Conclusions of |aw, and
Deci sion and Order comply with HRS § 205-17

10. The LUC s Decision includes requisite findings which
are supported by substantial evidence

11. The Court has reviewed the record and determ ned that
the LUC s findings of fact are not clearly erroneous in view
of the reliable, probative and substantial evidence on the
whol e record and are supported by a clear preponderance of
the evidence

12. Hawai i Revi sed Statutes § 91-14(g) provides that even
assum ng error, the LUC s Decision may only be modified or
reversed if the substantial rights of the Appellants have
been prejudiced. Appellants have not discharged their
burden of making a convincing showi ng that the decision is
unj ust and unreasonable in its consequences. In re Hawaii an
Electric Light, Co., 60 Haw. 625, 630, 594 P.2d 612, 617
(1979).

Based on the foregoing, and pursuant to HRS [8] 91-
14(g) and HRS § 205-4(i),

I T I'S HEREBY ORDERED, ADJUDGED AND DECREED:

That the LUC s Findings of Fact, Conclusions of Law,
Deci sion and Order issued June 17, 1996, is hereby affirmed
in all respects.

On Septenber 30, 1997, the circuit court entered

judgnent affirm ng the LUC s deci sion.

Curtis v.

Ka Paakai and PTP tinely appeal ed.

1. STANDARDS OF REVI EW

Revi ew of a decision made by the circuit court
upon its review of an agency's decision is a secondary
appeal. The standard of review is one in which this
court must determ ne whether the circuit court was
right or wwrong in its decision, applying the standards
set forth in HRS § 91-14(g) to the agency's decision.

Board of Appeals, County of Hawai‘i, 90 Hawai ‘i 384,

392, 978 P.2d 822, 830 (1999) (quoting Konno v. County of

Hawai ‘i ,

omtted)).

85 Hawai i 61, 77, 937 P.2d 397, 413 (citations

This court’s review is further qualified by the
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principle that decisions of adm nistrative bodies acting within
their sphere of expertise are accorded a presunption of validity.

Sout hern Foods G oup, L.P. v. State of Hawai ‘i, DOE, 89 Hawai ‘i

443, 453, 974 P.2d 1033, 1043 (1999) (citing In re Application of

Hawai i Electric Light Co., Inc., 60 Haw. 625, 630, 594 P.2d 612,

617 (1979)).
HRS 8§ 91-14(g) (1993) enunerates the standards of

revi ew applicable to an agency appeal and provi des:

Upon review of the record the court may affirm the decision
of the agency or remand the case with instructions for
further proceedings; or it may reverse or nodify the

deci sion and order if the substantial rights of the
petitioners may have been prejudi ced because the

adm ni strative findings, conclusions, decisions, or orders
are:

(1) In violation of constitutional or statutory provisions;
or

(2) In excess of the statutory authority or jurisdiction of
t he agency; or

(3) Made upon unl awful procedure; or
(4) Affected by other error of |law, or

(5) Clearly erroneous in view of the reliable, probative,
and substantial evidence on the whole record; or

(6) Arbitrary, or capricious, or characterized by abuse of
di scretion or clearly unwarranted exercise of discretion.

Curtis, 90 Hawai ‘i at 392-93, 978 P.2d at 830-31 (quoting GATR
v. Blane, 88 Hawai‘i 108, 112, 962 P.2d 367, 371 (1998) (citing

Poe v. Hawai ‘i Labor Rel ati ons Board, 87 Hawai ‘i 191, 194-95, 953

P.2d 569, 572-73 (1998))).
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“An agency’s findings of fact are revi ewabl e under the
clearly erroneous standard to determne if the agency deci sion
was clearly erroneous in view of reliable, probative, and
substanti al evidence on the whole record.” [d. at 393, 978 P.2d

at 831 (quoting Alvarez v. Liberty House, Inc., 85 Hawai‘i 275,

277, 942 P.2d 539, 541 (1997); HRS § 91-14(g)(5). “An agency’s
conclusions of law are freely reviewable to deternmine if the
agency’ s decision was in violation of constitutional or statutory
provi sions, in excess of statutory authority or jurisdiction of
agency, or affected by other error of law.” [d. (quoting Hardin
v. Akiba, 84 Hawai‘ 305, 310, 933 P.2d 1339, 1344 (1997)
(citations omtted); HRS 88 91-14(g)(1), (2), and (4)).

“The interpretation of a statute is a question of |aw

revi ewabl e de novo.” Amantiad v. Odum 90 Hawai < 152, 160, 977

P.2d 160, 168-69 (1999) (quoting Franks v. Gty & County of

Honol ul u, 74 Haw. 328, 334, 843 P.2d 668, 671 (1993)).

When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egi sl ature, which is to be obtained primarily fromthe
| anguage contained in the statute itself. And we must read
statutory |l anguage in the context of the entire statute and
construe it in a manner consistent with its purpose.

Id. (quoting Gay v. Administrative Dir. of the Court, 84

Hawai i 138, 148, 931 P.2d 580, 590 (1997) (internal citations,
guot ati on marks, brackets, ellipses, and footnote onmtted)).

This court may al so consider “the reason and spirit of the |aw,
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and the cause which induced the |legislature to enact it[ ]
to discover its true neaning.” 1d. (quoting Gay, 84 Hawai‘i at
148 n. 15, 931 P.2d at 590 n.15; HRS § 1-15(2) (1993)).

Al t hough judicial deference to agency expertise is
general ly accorded where the interpretation and application of
broad or anbi guous statutory | anguage by an admi nistrative
tribunal are subject to review, “this deference is constrai ned by
[our] obligation to honor the clear nmeaning of a statute, as

reveal ed by its | anguage, purpose, and history.” Arnbruster v.

N p, 5 Haw. App. 37, 43, 677 P.2d 477, 482 (quoting International

Br ot her hood of Teansters v. Daniel, 439 U S. 551, 566 n.20

(1979)), reconsideration denied, 5 Haw. App. 682, 753 P.2d 253,

certiorari denied, 67 Haw. 685, 744 P.2d 781 (1984).

Furthernore, “where an adm nistrative agency is charged with the
responsibility of carrying out the nandate of a statute which
contains words of broad and indefinite neaning, courts accord
per suasi ve wei ght to admi nistrative construction and follow the
sanme, unless the construction is pal pably erroneous.” Brown v.
Thonpson, 91 Hawaii 1, 18, 979 P.2d 586, 602 (1999) (quoting

Keliipuleole v. Wlson, 85 Hawai i 217, 226, 941 P.2d 300, 309

(1997) (quoting Treloar v. Swinerton & Wal berg Co., 65 Haw. 415,

424, 653 P.2d 420, 426 (1982)), certiorari denied, 120 S. O
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511, 145 L. Ed. 2d 395, 68 U . S.L.W 3326 (1999). See also Aio v.

Hanada, 66 Haw. 401, 407, 664 P.2d 727, 731 (1983).

We answer questions of constitutional |aw by exercising

our own i ndependent constitutional judgnent [based] on the

facts of the case. State v. Sua, 92 Hawai ‘i 61, 68, 987 P.2d

959, 966 (1999) (quoting State v. Lee, 83 Hawai‘i 267, 273, 925

P.2d 1091, 1097 (1996)(quoting Crosby v. State Dep’'t of Budget &

Fin., 76 Hawai‘i 332, 341, 876 P.2d 1300, 1309 (1994) (citation
omtted)). W have long recognized that this court is the
“ultimate judicial tribunal with final, unreviewable authority to
interpret and enforce the Hawai‘i Constitution.” State v.

Qui tog, 85 Hawai‘i 128, 130 n.3, 938 P.2d 559 n.3 (1997) (quoting

State v. Arceo, 84 Hawaii 1, 28, 928 P.2d 843, 870 (1996)

(citation omtted)).

1. D SCUSSI ON

A. The circuit court did not err in concluding that Ka Paakai
and PTP had standing to appeal under HRS § 91-14.

KD and the LUC argue that the circuit court | acked
jurisdiction to consider Ka Paakai’s and PTP s appeal s because
nei ther Ka Paakai’s nor PTP's interests were injured by the
LUC s decision. KD specifically contends that, because Ka

Paakai’s and PTP' s interests “have been served, not injured,”
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i nasmuch as the LUC s decision was a “favorabl e” one, Ka Pa‘akai
and PTP |l ack standing to appeal. This argunent is untenable.
The appeal of the LUC s action on a boundary amendnent
petition is governed by HRS § 91-14. See HRS § 205-4(i) (1993).
Under HRS § 91-14, a “person aggrieved by a final decision and
order in a contested case . . . is entitled to judicial
revie{.]” In PASH we stated that, in order to establish

standi ng for purposes of HRS § 91-14, a party nust, inter alia,

"denonstrate [that its] . . . interests were injured[.]"' PASH

79 Hawai ‘i at 434, 903 P.2d at 1255 (citing Pele Defense Fund v.

Puna Geot hermal Venture, 77 Hawai ‘i 64, 69, 881 P.2d 1210, 1215

(1994)). The denonstration is evaluated via a three-part “injury
in fact” test requiring: “(1) an actual or threatened injury,
which, (2) is traceable to the challenged action, and (3) is
likely to be renmedi ed by favorable judicial action.” Gitizens

for the Protection of the North Kohala Coastline v. County of

Hawai i, 91 Hawai i 94, 100, 979 P.2d 1120, 1126 (1999) (citing

17 As we articulated in PASH, four requirenments nmust be met in order
to appeal from an agency’s decision under HRS § 91-14: “first, the proceeding
that resulted in the unfavorable agency action nmust have been a ‘contested
case’ hearing . . . ; second, the agency's action must represent ‘a fina
deci sion and order,’ or ‘a prelimnary ruling’ such that deferral of review
woul d deprive the claimnt of adequate relief; third, the claimnt nmust have
foll owed the applicable agency rules and, therefore, have been involved ‘in’
the contested case; and finally, the claimant's | egal interests must have been
injured -- i.e., the claimnt must have standing to appeal.” 79 Hawai‘ at
431, 903 P.2d at 1252. There is no dispute that Ka Pa‘akai and PTP
participated in the contested case hearing and that the LUC s action was a
final decision and order.
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PASH, 79 Hawai ‘i at 434 n.15, 903 P.2d at 1255 n. 15 (citation
omtted)).

Wth regard to native Hawaiian standing, this court has
stressed that “the rights of native Hawaiians are a matter of

great public concern in Hawai[‘]i.” Pele Defense Fund v. Paty,

73 Haw. 578, 614, 837 P.2d 1247, 1268 (1992), certiorari denied,

507 U.S. 918, 113 S. C. 1277, 122 L. Ed. 2d 671 (1993). OQur
“fundanmental policy [is] that Hawaii’'s state courts should
provide a forumfor cases raising issues of broad public
interest, and that the judicially inposed standing barriers
shoul d be | owered when the “needs of justice” would be best
served by allowing a plaintiff to bring clains before the court.”

Id. at 614-15, 837 P.2d at 1268-69 (citing Life of the Land v.

The Land Use Commin, 63 Haw. 166, 176, 623 P.2d 431, 441 (1981)).

We have al so noted that, “where the interests at stake
are in the real mof environnental concerns[,] ‘we have not been
inclined to foreclose challenges to adm nistrative determ nations
t hrough restrictive applications of standing requirenents.’”

Ctizens, 91 Hawai‘i at 100-01, 979 P.2d at 1126-27 (quoting

Mahui ki v. Pl anni ng Comm ssion, 65 Haw. 506, 512, 654 P.2d 874,

878 (1982) (quoting Life of the Land, 63 Haw. at 171, 623 P.2d at

438))). Indeed, “[o]ne whose legitinmate interest is in fact

injured by illegal action of an agency or officer should have
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st andi ng because justice requires that such a party should have a
chance to show that the action that hurts his interest is
illegal.” Mhuiki, 65 Haw at 512-13, 654 P.2d at 878 (quoting

East Di anond Head Associ ation v. Zoning Board of Appeals, 52 Haw.

518, 523 n.5, 479 P.2d 796, 799 n.5 (1971) (citations omtted)).

See al so Mahui ki, 65 Haw. at 515, 654 P.2d at 880 (those who show

aesthetic and environnental injury are allowed standing to invoke
judicial review of an agency’ s decision under HRS chapter 91

where their interests are “personal” and “special,” or where a

property interest is also affected) (citing Life of the Land v.

Land Use Commi ssion, 61 Haw. 3, 8, 594 P.2d 1079, 1082 (1979));

Akau v. O ohana Corporation, 65 Haw. 383, 390, 652 P.2d 1130,

1135 (1982) (an injury to a recreational interest is an injury in
fact sufficient to constitute standing to assert the rights of
the public for purposes of declaratory and injunctive relief);

Life of the Land, 63 Haw. at 176-77, 623 P.2d at 441 (group

menbers had standing to invoke judicial intervention of LUC s
deci sion “even though they are neither owners nor adjoining
owners of |land reclassified by the Land Use Comm ssion in [its]

boundary review'); Life of the Land, 61 Haw. at 8, 594 P.2d at

1082 (group nmenbers who lived in vicinity of reclassified
properties and used the subject area for “diving, sw nm ng,

hi ki ng, canpi ng, sightseeing, horseback riding, exploring and
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hunti ng and for aesthetic, conservational, occupational,

prof essi onal and acadenmic pursuits,” were specially, personally
and adversely affected by LUC s decision for purposes of HRS
§ 91-14).

1. Ka Pa‘akai

In the instant case, Ka Pawakai sufficiently

denonstrated that the LUC s June 13, 1996 deci sion would
adversely affect its native Hawaiian nmenbers’ traditional
gathering, religious, and cultural practices within the petition
area. Ka Paakai’s nenbers averred that they, their ancestors,
friends, and fam |ies have crossed the 1800-1801 |lava flow to
gather salt for subsistence and religious purposes on and around
the petition area over a long period of tinme. They further
asserted that “the petition area is associated with inportant
per sonages and events in Hawaiian history, contains well-known
physical entities (such as the shoreline, Ka Lae Mano and the
1800- 1801 lava flow) and remants of the native tenants’ | ateral
shoreline and nmauka-mekai trail system living areas and burials.

Reports of a ki‘i[*®] being found in the petition area were al so

confirmed by Petitioner’s |andlord and expert.”

18 A “ki‘i” is an “[i]mge, statue, picture, photograph, drawi ng,
di agram illustration, |ikeness, cartoon, idol, doll, petroglyph[.]” Pukui &
El bert, Hawaiian Dictionary, at 148.
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Ka Paakai further argued that its nenbers’ interests
as native Hawaiians, and as tenants of the ahupuaa of Kawapul ehg,
woul d be inpaired by the proposed devel opment regardi ng the use
of ancient trails and the shoreline area to practice traditional
and customary gathering rights. The group generally contended
that its nmenbers use the petition area for fishing, gathering
salt, ‘opihi, linu, kapewe,!® Pele' s Tears,? and haukewuke, 2! and
t hat the 1800-1801 | ava flow held special religious significance
for Hawaiians. It specifically argued, inter alia, that the
LUC s illegal delegation of the protection and preservation of
cultural resources and native Hawaiian rights to the devel oper
endangered its nmenbers’ gathering activities and negatively
i npacted their access rights.

Ka Paakai’s menbers -- as native Hawaiians who have
exerci sed such rights as were customarily and traditionally
exerci sed for subsistence, cultural, and religious purposes --
sufficiently denonstrated injury to their interests for purposes

of appeal under HRS chapter 91. The circuit court thus properly

19 “Kupe'e” are “edible marine snail[s] [whose] shells are used for
ornaments; the rare ones by chiefs.” Pukui & El bert, Hawaiian Dictionary, at
185.

20 “Pele’s tears” are described as “tear drops made from pahoehoe
lava. They usually have a point on each end. . . . They're lava formations.”

[LUC TR 1/18/96, at 104]

21 “Ha‘uke‘uke” is “an edible variety of sea urchin [whose] teeth were
used for medicine.” Pukui & Elbert, Hawaiian Dictionary, at 60.
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concl uded that Ka Paakai had standing to invoke judicial
resol ution of the LUC s deci sion.
2. PTP
PTP |i kew se established personal and special interests
sufficient to invoke judicial review under HRS § 91-14. PTP
all eged facts to show that its nmenbers were recreational users of
the petition area, using it for “hiking, fishing, and other food

gathering, and canping[,]” and that the LUC s action woul d

“diminish” such use. Its nenbers also asserted their interests
in protecting the natural environment of West Hawai i, its
scenic, aesthetic, historic, and biol ogical resources -- the

protection of the “Kona N ghtingal es” and the preservation of
Hawai i an ar chaeol ogi cal sites, the Al a Kahakai, and the unique
sceni ¢ resource of the Kawupal ehu |ava flow and t he Kal aenans
ar ea.

PTP additionally contended that the proposed
devel opnment woul d adversely affect the pristine nature, scenic
vi ews, and open coastline of the area now enjoyed by its nenbers.
Li ke Ka Paakai, PTP submtted that the LUC s inproper del egation
of its authority to KD, in violation of PASH would inpair its
nmenbers’ use and enjoynent of the petition area.

Based on our review of the record, PTP sufficiently

denonstrated an “injury in fact.” As in Gtizens and Mhui ki,
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supra, we perceive no sound reason to foreclose PTP s chal |l enges
through a restrictive application of standing requirenents. W
t herefore hold that, because both Ka Paakai and PTP are
“person[s] aggrieved” within the nmeaning of HRS § 91-14, the
circuit court did not err in concluding that both groups had
standing to seek judicial review of the LUC s deci sion. 22

B. The Land Use Conmission’s obligations to preserve and protect
customary and traditional practices of native Hawaii ans

PTP asserts that the LUC failed to ensure that legitimte
customary and traditional practices of native Hawaiians were
protected “to the extent feasible.” Correlatively, Ka Paakai
contends that the LUC abused its discretion in arbitrarily and
capriciously delegating its authority to consider the effect of the
proposed devel opnent on such rights to KD and its landlord. W
agree with both contentions and, in vacating and remandi ng the
LUC s order, take the opportunity to review the LUC s obligations
when acting upon a petition for |and use boundary recl assification.

1. The LUC s obligations to independently assess the inpact

of the proposed reclassification on traditional and
customary practices of Hawaii ans

Under HRS § 205-17(3)(B), “[i]n its review of any

petition for reclassification of district boundaries pursuant to

22 Accordingly, we note that KD s contention that Ka Pa akai’'s and
PTP's interests have been “served” is wholly inmterial to a determ nation of
st andi ng.
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this chapter, the [Land Use C] omm ssion shall specifically consider

the following: . . . The inpact of the proposed reclassification on
the follow ng areas of state concern: . . . Mintenance of val ued

cultural, historical, or natural resources|[.]” (Enphases added.)

HRS § 205-4(h) nmandates that “[n]o anendnent of a | and use district
boundary shall be approved unl ess the conmmi ssion finds upon the
cl ear preponderance of the evidence that the proposed boundary is
consistent with the policies and criteria established
pursuant to sections 205-16 and 205-17."
In accordance with those statutory directives, Hawai i
Adm ni strative Rule (HAR) 8 15-15-77 provides that the LUC, “in its
review of any petition for reclassification of district boundaries
shal |l specifically consider the following; . . . [t]he inpact
of the proposed reclassification on the follow ng areas of state
concern: . . . [n]aintenance of valued cultural, historical, or
natural resources.” HAR 8§ 15-15-77 (1986). 1In order to conply
with HRS § 205-4(h)’s mandate, the LUC is required to enter

specific findings that, inter alia, the proposed reclassification

is consistent with the policies and criteria of HRS 8§ 205-17(3)(B)
Such findings “are subsidiary findings of basic facts and are
necessary to support the ultinmate finding” that the criteria of HRS

8 205-17 have been nmet. See Kil auea Nei ghborhood Ass’'n v. LUC, 7

Haw. App. 227, 230, 751 P.2d 1031, 1034 (1988) (“Under [HRS] §
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205-4(g), the LUC is required to file findings of fact and
concl usi ons of |aw when acting upon a petition for

reclassification. . . . [l]n order to allow [an appellate] court
to track the steps by which the LUC reached its finding that a | and
use boundary anendnent conplies with the provisions of [HRS]

§ 205-16.1, . . . it [is] necessary for the LUC to nake findings on
the pertinent criteria established there. Such findings are
subsidiary findings of basic facts and are necessary to support the
ultimate finding that the criteria of 8§ 205-16.1 have been nmet.”). 2

See also Hui Alaloa v. Planning Comm ssion of the County of Maui,

68 Hawai i 135, 136, 795 P.2d 1042, 1044 (1985) (“The pl anning
comm ssion, in order to conply with the CZMA mandate, is required
to make findings that the proposed devel opnent projects are
consistent with [the CZMA's] policies and objectives.”)

In addition to its specific statutory obligations, the
LUC is required under the Hawai‘ Constitution to preserve and
protect customary and traditional practices of native Hawaii ans.

Under Article XlIl, section 7 of the Hawai‘ Constitution,

23 Addi tionally, because the petition area lies in the specia
managenment area, the LUC was required to inplenment the objectives and policies
of the Coastal Zone Management Act (CZMA). HRS § 205A-4 specifically requires
that all agencies within their scope of authority “give ‘full consideration
. to cultural . . . [and] historic . . . values as well as to needs for
econom ¢ devel opnment’” when inplementing the objectives and policies of the
Coastal Zone Managenment Program PASH, 79 Hawai ‘i at 435, 903 P.2d at 1256
(citing HRS 8 205A-4(a)) (emphasis deleted).
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The State reaffirms and shall protect all rights
customarily and traditionally exercised for subsistence
cultural and religious purposes and possessed by ahupua‘a
tenants who are descendants of native Hawaiians who inhabited
the Hawaiian |slands prior to 1778, subject to the right of the
State to regulate such rights

This provision places an affirnmative duty on the State and its
agencies to preserve and protect traditional and customary native
Hawai i an rights, and confers upon the State and its agencies “the
power to protect these rights and to prevent any interference with
the exercise of these rights.” Stand. Coonm Rep. No. 57, in1l
Proceedi ngs of the Constitutional Convention of 1978, at 639

(1980). See also PASH, 79 Hawai‘i at 437, 903 P.2d at 1258; HRS

88 1-12* and 7-125 (providing two additional sources from which
gathering rights are derived). Article XlIl, section 7's mandate

grew out of a desire to "preserve the small remaining vestiges of a

24 HRS & 1-1 provides:

The common | aw of Engl and as ascertained by English and
Ameri can decisions, is declared to be the common |aw of the State
of Hawai‘i in all cases, except as otherwi se provided by the
Constitution or laws of the United States, or by the |aws of the
State, or fixed by Hawaiian judicial precedent, or established by
Hawai i an usage; provided that no person shall be subject to
crimnal proceedi ngs except as provided by the witten [aws of the
United States of the State.

25 HRS 8§ 7-1 states:

Where | andl ords have obtained, or may hereafter obtain,
allodial titles to their |ands, the people on each of their |ands
shall not be deprived of the right to take firewood, house-ti nber
aho cord, thatch, or ki leaf, fromthe |and on which they live
for their own private use, but they shall not have the right to
take such articles to sell for profit. The people shall also have
the right to drinking water, and roads shall be free to all on al
| ands granted in fee sinmple; provided that this shall not be
applicable to well and watercourses, which individuals have made
for their own use
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qui ckly di sappearing culture [by providing] a | egal neans by
constitutional amendnment to recognize and reaffirmnative Hawaii an
rights.” Stand. Comm Rep. No. 57, in 1 Proceedings of the
Constitutional Convention of 1978, at 640. The Comm ttee on
Hawai i an Affairs, in adding what is now article Xll, section 7
al so recogni zed that “[s]ustenance, religious and cultural
practices of native Hawaiians are an integral part of their
culture, tradition and heritage, with such practices formng the
basis of Hawaiian identity and val ue systens.” Comm Whol e Rep.
No. 12, in 1 Proceedings of the Constitutional Convention of 1978,
at 1016.

In the judicial decisions followng its enactnment, this
court reenphasi zed that “the reasonabl e exercise of ancient
Hawai i an usage is entitled to protection under article XlI, section

7.7 See PASH, 79 Hawai‘i at 442, 903 P.2d at 1263. See also Kalipi

V. Hawaiian Trust Co., Ltd., 66 Haw. 1, 656 P.2d 745 (1982)

(recogni zing Hawai i’s constitutional mandate to protect traditional

and customary native Hawaiian rights); Pele Defense Fund, 73 Haw.

at 620, 837 P.2d at 1272 (reaffirmng the "rudi nents of native
Hawai i an rights protected by article XIl, 8 7" of the Hawai i
Constitution). In PASH we stated that “[t]he State’'s power to
regul ate the exercise of customarily and traditionally exercised

Hawaiian rights . . . necessarily allows the State to permt
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devel opment that interferes with such rights in certain

circunstances . . . . Nevert hel ess, the State is obligated to

protect the reasonabl e exercise of customarily and traditionally

exercised rights of Hawaiians to the extent feasible.” PASH 79

Hawai i at 450 n.43, 903 P.2d at 1271 n. 43 (enphasis added). As
such, state agencies such as the LUC may not act w thout
i ndependently considering the effect of their actions on Hawaii an
traditions and practices. See id. at 437, 903 P.2d at 1258.

This court has al so continued to recogni ze the powerful
hi storical basis for ensuring the protection of traditional and
customary Hawaiian rights. W have observed, for exanple, that the
i ntroduction of Western private property concepts profoundly
[imted native Hawaiians’ traditional systemof |and tenure and

subsi stence. See Kalipi, 66 Haw. at 6-7, 656 P.2d at 749 (“In

ancient tines . . . [t]he native people existed by a subsistence
econony and the division of land . . . enabled persons within it to
obtain virtually all things necessary to survival. . . . Wth the

com ng of the influence of the west, the traditional system becane
increasingly less viable. A trading econony gradually replaced the
subsi stence econony and the land and its resources canme to have a

val ue apart fromthe | abor of those who worked it.”). See also

Pel e Def ense Fund, 75 Haw. at 618-621, 837 P.2d at 1270-72

(di scussing historically exercised access and gathering rights for

-33-



subsi stence, cultural or religious purposes); PASH 79 Hawai ‘i at
445-447, 903 P.2d at 1266-68 (describing relevant | egal
devel opnments in Hawaiian history regarding |and tenure). 26

In PASH this court had occasion to address, inter alia,

whet her the Hawai i Pl anning Conm ssion was required to protect the
traditional and custonmary practices of the nature asserted by PASH
Id. at 439, 903 P.2d at 1260. 1In this case, the LUC s duty to
protect the traditional and customary practices asserted by the
native Hawai i an nmenbers of Ka Paakai and PTP is undisputed. W are
therefore called on to determ ne whether the LUC di scharged that
duty.

2. Anal vtical franework

Article XlI'l, section 7 of the Hawai‘ Constitution
obligates the LUC to protect the reasonabl e exercise of customarily
and traditionally exercised rights of native Hawaiians to the

extent feasible when granting a petition for reclassification of

district boundaries. See PASH, 79 Hawai ‘i at 450 n.43, 903 P.2d at
1271 n. 43 (enphasis added). In order for the rights of native

Hawai i ans to be neaningfully preserved and protected, they nust be

26 See also Native Hawaiian Ri ghts Handbook 223 (1991) (Mel ody
Kapi |l i al oha MacKenzie, ed.) (recognizing that “the tension between Western
private property concepts and the exercise of native gathering rights has
resulted in increasing |limtations on those rights”); D. Kapua Sproat, The
Backl ash Agai nst PASH: Legislative Attenpts to Restrict Native Hawaii an
Ri ghts, 20 U. Haw. L. Rev. 321 (1998) (describing, anong other things, the
hi storical basis for traditional and customary practices).
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enforceable. In order for native Hawaiian rights to be
enforceabl e, an appropriate analytical framework for enforcenent is
needed. Such an analytical framework nust endeavor to accommodate
the conpeting interests of protecting native Hawaiian culture and
rights, on the one hand, and econom c devel opnment and security, on
the other. See PASH, 79 Hawai‘i at 447, 903 P.2d at 1268 (“A
comuni ty devel opnent proposing to integrate cultural education and
recreation with tourismand community living represents a prom sing
opportunity to denonstrate the continued viability of Hawaiian | and
tenure ideals in the nodern world.”); Kalipi, 66 Haw. at 7, 656
P.2d 749 (“Qur task is thus to conformthese traditional rights
born of a culture which knew little of the rigid exclusivity
associated with the private ownership of land, with a nodern system
of land tenure in which the right of an owner to exclude is
perceived to be an integral part of fee sinple title.”); Comm
Whol e Rep. No. 12, in 1 Proceedings of the Constitutional
Convention of 1978, at 1016 (1980) ("“it is possible, with work, to
both protect the rights of private | andowners and allow for the
preservation of an aboriginal people”).

We therefore provide this analytical framework in an
effort to effectuate the State’s obligation to protect native
Hawai i an customary and traditional practices while reasonably

accommodati ng conpeting private interests: |In order to fulfill its
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duty to preserve and protect customary and traditional native
Hawaiian rights to the extent feasible, the LUC, inits review of a
petition for reclassification of district boundaries, nust -- at a
m ni mum -- make specific findings and conclusions as to the
followng: (1) the identity and scope of “valued cul tural

hi storical, or natural resources”? in the petition area, including
the extent to which traditional and custonmary native Hawaii an
rights are exercised in the petition area; (2) the extent to which
t hose resources -- including traditional and customary native
Hawaiian rights -- will be affected or inpaired by the proposed
action; and (3) the feasible action, if any, to be taken by the LUC

to reasonably protect native Hawaiian rights if they are found to

exi st. 28

27 We decline to define the term “cultural resources.” “Cul tura
resources” is a broad category, of which native Hawaiian rights is only one
subset. In other words, we do not suggest that the statutory term “cultura

resources” is synonynous with the constitutional term customary and
traditional native Hawaiian rights.

28 I mportantly, we note that the 2000 Hawai<i State |egislature
passed H.B. No. 2895, H.D. 1, entitled, “A Bill for an Act Relating to
Environnental |mpact Statements.” It amends HRS 8 343-2 to include the

effects of economi c devel opment on cultural practices:

"Envi ronment al inpact statement” or "statement" means an

i nformati onal document prepared in compliance with the rules
adopted under section 343-6 and which discloses the
environmental effects of a proposed action, effects of a
proposed action on the econom c¢ welfare, social welfare, and
cultural practices of the community and State, effects of
the econom c activities arising out of the proposed action
measures proposed to m nim ze adverse effects, and
alternatives to the action and their environmental effects.

(continued...)
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3. The LUC s findings and conclusions are insufficient to
allow a determnation as to whether it fulfilled its
constitutional obligation to preserve and protect
customary and traditional rights of native Hawaii ans.

In this case, the LUC entered a handful of findings

potentially inplicating native Hawaiian rights. In FOF No. 48, the

LUC found that KDwll, in the future, establish its RWP to, anong
28(...continued)
“Significant effect” means the sum of effects on the quality of
the environment, including actions that . . . adversely affect the

econom ¢ wel fare, social welfare, or cultural practices of the
community and State.

In enacting the provision, the legislature found that “there is a need
to clarify that the preparation of environmental assessments or environmental
i mpact statements should identify and address effects on Hawai‘i’'s culture
and traditional and customary rights.” (Emphasis added.) It recognized that
“the native Hawaiian culture plays a vital role” in the preservation of
Hawai ‘i’ s “aloha spirit” and that “Articles | X and XlIl of the state
constitution, other state |law, and the courts of the State inpose on
government agencies a duty to promote and protect cultural beliefs, practices
and resources of native Hawaiians as well as other ethnic groups.” Most
i mportantly, it observed that

the past failure to require native Hawaiian cultural inmpact
assessments has resulted in the loss and destruction of many
important cultural resources and has interfered with the
exercise of native Hawaiian culture. The |egislature
further finds that due consideration of the effects of human
activities on native Hawaiian culture and the exercise
thereof is necessary to ensure the continued existence

devel opment, and exercise of native Hawaiian culture

(Enphasi s added.) See also Stand. Comm Rep. No. 3298 (observing that,
“al though the Hawai ‘i State Constitution and other state |aws mandate the
protection and preservation of the traditional and customary rights of native
Hawai i ans, the failure to require environmental inpact statements to disclose
the effect of a proposed action on cultural practices has resulted in the |oss
of important cultural resources. Your Commttee believes that this nmeasure
will result in a nore thorough consideration of an action’'s potential adverse
impact on Hawaiian culture and tradition, ensuring the culture’s protection
and preservation.”) (Enphasis added.) The bill was subsequently signed into
| aw by Governor Benjam n Cayetano as Act 50.

We note that, while H B. 2895 does not apply retroactively to the case
at hand, its requirenments and purposes provide strong support for the
framework we have articul ated herein.
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ot her things, balance KD s interest with the “traditional needs” of
Hawai i ans:

48. As part of the proposed Project, Petitioner will develop
and i mpl ement a Resource Management Plan (“RMP”) which would
coordi nat e devel opnent with native Hawaiian rights to coasta
access for the purpose of traditional cultural practice, West
Hawai ‘i’ s demand for new coastal recreational opportunities
and the creation of a buffer for Kona Village Resort. Under
Petitioner’s concept of the RMP, the goals of the RMP are to
provi de for resource management and ensure public access to the
coastal area which balances Petitioner’s needs with the
traditional needs of native Hawaiians and the recreationa
needs of the public.

The LUC then identified sone of the “resources” found within the
petition area and observed, in particular, that Hannah Springer and

her famly have traditionally gathered salt in the Kal aemans area:

73. The shoreline portion of the Property is used for fishing
and gathering of limu, []opihi, and other resources, and for
canmping. The area closest to Kal aeman[s] was traditionally
used for salt gathering. Hannah Springer, a kama'ai na of the
mauka portion of Kawupul ehu, and her ‘ohana have traditionally
gathered salt in this area on an occasional basis.

The LUC found that these resources would be preserved as part of
KD s 235-acre RWP. This RWP, according to the LUC s findings,
woul d be consistent with KS/ BE s ahupuaa plan, which would, in the
future, involve native Hawaiians in its inplenentation:

74. The areas for fishing, limu, [‘]opihi, and salt gathering,
and general recreation are to be preserved and managed as part
of Petitioner’s RMP, thus perpetuating these activities on and
makai of the Property.

88. The proposed Project will reasonably preserve and
perpetuate cultural resources such as archaeol ogical sites, the
coastal trail, areas of fishing, []opihi, and |imu gathering,

salt gathering, and general recreation in the proposed areas
within Petitioner’s RMP. Petitioner’s RMP area totals
approxi mately 235 acres.
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89. KS/ BE has formul ated a plan to manage and protect cultural
resources within the entire ahupua‘a of Kaupul ehu.

Petitioner’s RMP will be consistent with and further the

obj ective of the ahupuaa pl an. KSBE’' s ahupua‘a pl an incl udes
desi gnated geographic zones that define the natural, cultural,
and historic resources of Kawupulehu fromthe mountain to the
sea. The ahupuaa plan will involve native Hawaii ans,
particularly the ‘ohana who are kamaaina to the subject
Property, to relink the traditions and practices that are
rooted in that Property. KSBE will forma non-profit entity in
perpetuity to oversee the formulation and inmplementation of the
Ka‘upul ehu ahupua‘a pl an.

Condition No. 18 of the boundary anendnent provided that
“Petitioner shall preserve and protect any gathering and access
rights of native Hawaiians who have customarily and traditionally
exerci sed subsistence, cultural and religious practices on the
subj ect property.” The LUC also noted that KD “wi || devel op and
I npl ement its RVP which would in the future coordi nate devel opnent
with native Hawaiian rights, recreational opportunities, and the
creation of a buffer for Kona Village Resort.”

A review of the record and the LUC s decision |eads us to
t he i nescapabl e conclusion that the LUC s findings and concl usi ons
are insufficient to determine whether it discharged its duty to
protect customary and traditional practices of native Hawaiians to
the extent feasible. The LUC, therefore, nust be deenmed, as a
matter of law, to have failed to satisfy its statutory and
constitutional obligations.

First, apart fromits finding that “Hannah Springer, a

kanmaai na of the nmauka portion of Kawupul ehu, and her ‘ohana have
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traditionally gathered salt in this area on an occasional basis,”
the LUC failed to enter any definitive findings or conclusions as
to the extent of the native Hawaiian practitioners’ exercise of
customary and traditional practices in the subject area.?® |nstead,
as di scussed further below, the LUC charged KD with bl anket
authority to “preserve and protect any gathering and access rights
of native Hawaiians” wi thout identifying those rights or providing
any specificity as to the |ocations on which native Hawaiians coul d
be expected to exercise them See infra section |Il.B.4.

Mor eover, none of the LUC s findings or conclusions
addr essed possi ble native Hawaiian rights or cultural resources
outside of KD s 235-acre RW, such as Ka Paakai’s nenbers’ use of
t he mauka-nakai trails to reach salt-gathering areas, the religious
significance of the 1800-1801 lava flow, or the gathering of Pele’s
Tears. At the hearing, Hannah Springer testified that she and her
famly “utilize the mauka/ makai trails as well as the latera
coastline trails” to reach the coastline, where they gather salt.

She averred that “[t]hese trails are inportant to us to

29 Al t hough the LUC found that “[t]he shoreline portion of the
Property is used for fishing and gathering of linmu, []opihi, and other
resources, and for canping[,]” it did not indicate whether any of these uses

were customarily and/or traditionally exercised by Hawaiians on the subject
property.

Some group nenbers also testified that they gathered hzauke‘uke,
kupe‘e and Pele’'s tears, and knew famlies who “[took] care of the resources
in practicing their traditional culture” in the proposed project area. The
LUC made no findings or conclusions whatsoever regarding these uses.
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substantiate the continuity with the ancestors. . . . [and that she
and her famly] have a sincere appreciation for having the
opportunity to literally walk the trails of the ancestors.”30 She
al so asserted that she, as part of Pua Kanahel e’ s hul a hal au,

gat hered both kupee and Pele’'s Tears within the petition area.?3!
The LUC did not articulate whether the area |ying outside of the
RWP | acked cultural resources or that the resources present |acked

significance warranting protection or managenent. These om ssions

are of particular significance because these activities fal
outside the “protection” of KD s conceptual RMWP area.
Equal Iy inportant, the LUC made no specific findings or

conclusions regarding the effects on or the inpairnment of any

Article Xll, section 7 uses, or the feasibility of the protection

of those uses. Instead, as nentioned, the LUC del egated
unqual i fied authority to KD, by way of Condition No. 18, to assess
what methods, if any, to enploy to protect native Hawaiian rights.
At the hearing, Springer testified that, “[b]ecause of the quality
of the salt for which Kalaemans is renowned i s based upon the water
quality, it becones a water quality issue. |If indeed a great

anount of topsoil is inported and dry wells are utilized to

30 Springer also testified that “[w] e have particular exanmples with
reference to this project as described being a part of Kalaeman[a], it is
known that people from Mahai ‘ul a, from Makal awena, from Kuki o would travel
down the coastline fromtheir home ahupuaa to Kal aeman[s] to gather salt.”

81 Pua Kanahele |ikewise testified to the gathering of kupe‘e.
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accommodat e runoff, we m ght assume that the quality of the waters
of f of Kal aeman[s] may be subject to . . . degradation . . . and
that would certainly have a detrinmental inpact upon the salt.”3
She further averred that, “particularly because nenbers of our
famly and through [sic] our famly friends utilize [the salt] for
religious purposes, and because of the high quality with regard to
cl eanliness of that salt, anything that would tarnish or degrade
the quality of that salt would degrade the quality of our religious
practice.”

Mor eover, Leimana Damate, of KHCC, testified that “[t]he
area in question, if developed, will adversely affect the gathering
activities and inpact the access rights of Hawaiians, particularly
in the area known as Kalaeman[s]. . . .” She further asserted that
“[t]he area of Kal aeman[s] was a source of gathering for the whole
area of Kekaha and continues to be used by Hawaiians today. The
devel opment wi |l conprom se these gathering practices
significantly.” Finally, she submtted that she and others

“enbrace the practice of using the ahupuaa as a nodel for

32 Springer further testified that “in particular, if we are going to
gat her, say, salt, say, to give to the teachers who will be using it for
ceremoni al purposes, ease of access is not necessarily critical to the
performance of the practice. What is critical to the performance of the
practice is that the body, and thus the spirit, becomes inbued with the
character of the land; that by moving at a pace other than the pace of our
wor kaday world, we are allowed to experience and be imbued with the
characteristics of the |l and, the quiet, as well as what we see on our walKk,
all of which is setting the tone for the gathering that m ght occur.”
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integrated planning. This planning includes the protection and
conservation of all waters and other resources, enbracing the
ahupuaa customand tradition fromthe nountains to the sea,

i ncluding forest reserves, streans, anchialine ponds and coast al
waters. This practice . . . would be curtailed by the Kaupul ehu

Devel opnent . ” ee also Section Ill1.A (describing group nenbers’

testinmony as to various cultural resources within the petition
area). In rendering its findings and conclusions, the LUC failed
to assess any of this potentially relevant testinony regarding
possi bl e effects on or inpairnent of Ka Paakai’s nenbers’
traditional and custonmary practices. *

|f the practice of native Hawaiian rights being exercised
will be curtailed to some extent by the |land use reclassification
and the resulting devel opnent, the LUC is obligated to address
this. |Indeed, the prom se of preserving and protecting custonary
and traditional rights would be illusory absent findings on the
extent of their exercise, their inpairnent, and the feasibility of
their protection. Requiring these m ninmal prerequisites
facilitates precisely what the 1978 Constitutional Convention

del egates sought: “badly needed judicial guidance” and the

33 Aside froma finding on scientifically-identified archeol ogical
sites in the petition area, see FOF No. 78, the LUC s findings are, at best,
ambi val ent as to what the potential impact on valued cultural resources m ght
be.
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“enforcenent by the courts of these rights[.]” See Stand. Comm
Rep. No. 57, in 1 Proceedings of the Constitutional Convention of

Hawai 1 of 1978, at 640. See also Pel e Defense Fund, 73 Hawai ‘i at

619-20, 837 P.2d at 1271 (“[l]n reaffirm ng these rights in the
Constitution, your Comrittee feels that badly needed judici al

gui dance is provided and enforcenent by the courts of these rights
is guaranteed.”) (Quoting Stand. Comm Rep. No. 57, in 1
Proceedi ngs of the Constitutional Convention of Hawai‘ of 1978, at
640.)

4. The LUC i nproperly deleqgated its duty to KD

KD argues, however, that Hawaiian rights are adequately
protected because the LUC s Condition No. 18 requires KD to
“preserve and protect any gathering and access rights of native
Hawai i ans who have customarily and traditionally exercised
subsi stence, cultural and religious practices on the subject
property.” KD further maintains that its conceptual RVP w ||
adequately protect any such rights. This whol esal e del egati on of
responsibility for the preservation and protection of native
Hawaiian rights to KD, a private entity, however, was inproper and
m sses the point. These issues nust be addressed before the | and
is reclassified.

In Hui Alaloa, this court held that, contrary to

statutory nmandates, the Maui Pl anni ng Conm ssion inpermssibly
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del egated its authority to determ ne whether a devel opnent conplied
with the policies and objectives of the CZMA to the applicants for
a speci al nmanagenent area permt. In that case, follow ng
testimony on behalf of all the parties, the planning comi ssion
granted permts to two devel opers “conditioned upon retention of a
qgqual i fied archaeol ogi st to conduct a further survey and excavation
of the area, and to ‘prepare a witten report to maxi m ze
information retention through preservation or sal vage of
significant archaeological sites and to provide a plan for
protecting, restoring, interpreting, and displaying historical
resources either preserved on or salvaged fromthe subject areas.’"
Id. at 137, 705 P.2d at 1044. The pl anning conm ssion al so
directed one petitioner’s archaeol ogist to determ ne the
significance of various archaeol ogical sites, and required both
petitioners to “elimnate all grading or construction inpact on any
significant archaeol ogical sites prior to salvage and
preservation.” [d.

On appeal, this court first identified the CZMA' s
obj ectives and policies of “identify[ing] and anal yz[i ng]
significant archaeol ogi cal resources; naxim z[ing] information
retention through preservation of remains and artifacts or sal vage
operations; and support[ing] State goals for protection,

restoration, interpretation, and display of historic resources.”
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Id. at 135, 795 P.2d at 1043 (citing HRS § 205A-2(c)(2)(A)-(O
(brackets added)). W enphasized that a specific finding -- that

t he devel opnents are consistent with the CZMA' s obj ectives of
protecting and preserving historic and pre-historic resources --
nmust first be made before a SMA pernmit can be issued. [d. (citing
Mahui ki , 65 Haw. 506, 654 P.2d 874). W therefore concluded that
“[t]he determ nation whether the devel opment conplies with the
policies and objectives of the CZMA regardi ng historical and

ar chaeol ogi cal significance was, in essence, left to the applicants
contrary to the statutory command governing the issuance of SMA

permts.” |d. See also Idaho v. Interstate Comrerce Conmin, 35

F.3d 585, 596 (D.C. GCr. 1994) (agency inperm ssibly abdicated its
regul atory responsibility where it allowed a private |icensee,
al one, to assess the total environnental inpact of its activities);

Sierra Cub v. Sigler, 695 F.2d 957, 962 n.3 (5th Gr. 1983) (“[A]n

agency nmay not delegate its public duties to private entities[.]”)

(Citing Sierra Qub v. Lynn, 502 F.2d 43, 59 (5th Gr. 1974)),

rehearing denied, 704 F.2d 1251 (5th Cr. 1983); Illlinois Comrerce

Commin v. 1.C.C., 848 F.2d 1246, 1258 (D.C. Gir. 1988) (The

I nterstate Conmerce Conmi ssion “nmay not delegate to parties and
intervenors its own responsibility to independently investigate and

assess the environnmental inpact of the proposal before it.”)
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(Citations omtted.), certiorari denied, 488 U S. 1004, 109 S. C

783, 102 L. Ed. 2d 775 (1989).

Here, as in Hui Al aloa, the delegation of the protection

and preservation of native Hawaiian practices to KD under KD s RWP
was i nappropriate. As noted above, the LUC found that KD “w ||

develop and inplenment” its RW, which “would in the future”

coordi nate devel opment with native Hawaiian rights to coastal

access for the purpose of traditional cultural practice.® The

34 Lei mana Damate, of KHCC, expressed concern that, although KHCC and
ot her native Hawaiian groups were informed of the proposed project early on
KHCC was “concerned . . . to find out that the perm tting process would be
initiated a mere three nonths after we were approached. At this time there is
no formal guarantee either in the environmental impact statement, in writing
fromthe | andowner, or any written docunment from the devel oper stating that
the Kona Hawaiian Civic Club will be a part of any such plan.”

Mor eover, as the testimony at the contested case hearings reveals,
only a draft of KS/BE' s ahupuaa plan was available at the time the LUC made
its decision. The testimny of Robert Lindsay, representative of KS/BE

further illustrates the conditional and uncertain nature of the conceptua
pl ans:
[ Li ndsay]: If I may respond this way to your, M. Powell, |
t hi nk that Ka‘upul ehu as -- or Kaupul ehu as an ahupuaa is a
very very big place and, you know, |’ve talked with our

| essee along the way about opportunities maybe where an
Hawai i an pl ace could be created within that ahupuaa at sonme
point in time, perhaps not in this area but in another place
within the ahupua‘a.

Q Are there any other areas along the shoreline in the
ahupua‘a, assum ng this project is approved, are there any
ot her areas in the Kawupul ehu ahupua‘a al ong the shoreline

that will not be devel oped?

[Lindsay]: W're |ooking at the salt area, Kalaeman[s], as
an area that is to remain the way it is and possibly as an
area which could be -- right now it’'s described as a

recreation area. My thought is that it should be described
as a puuhonua, a special refuge place for our people to
come to practice the traditions that relate to salt
(conti nued. . .)
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LUC s verbati m adoption of KD s conceptual RWP and KS/BE' s future
study, w thout any analysis of the project’s inpact, violates the
LUC s duty to independently assess the inpacts of the proposed
recl assification on such customary and traditional practices.?3®
Mor eover, such bal anci ng of the developer’s interests with the
needs of native Hawaiians shoul d have been perforned, in the first
i nstance, by the LUC.

Second, as indicated, the LUC granted the boundary
recl assification conditioned upon KD preserving and protecting “any
gat hering and access rights of native Hawaiians who have
customarily and traditionally exercised subsistence, cultural and
religious practices on the subject property.” Pursuant to our
decision in PASH, the petitioner’s obligation to allow access for
traditional and custonary practices continues to the extent that
t hese practices can reasonably co-exist with the devel opnment of the
property. 79 Hawai‘i at 451, 903 P.2d at 1272. |In the instant
case, the boilerplate | anguage in Condition No. 18 confers upon KD
the unfettered authority to decide which native Hawaiian practices

are at issue and how they are to be preserved or protected.

34(...continued)
gathering or other practices or traditions that could be
appropriate for this place

35 It is also inportant to note that neither the boundaries of the

Resource Zones contained in the RMP, nor the specific uses in each zone have
been establi shed.
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Mor eover, Condition No. 18 addresses only such native Hawaii an
rights as are left enforceable after the devel opnent is conplete,
at sonme undeterm ned tinme and under indeterm nate circunstances. 36

Speci fic considerations regarding the extent of custonary
and traditional practices and the inpairnment and feasible
protection of those uses nust first be nmade before a petition for a
| and use boundary change is granted. The power and responsibility
to determne the effects on customary and traditional native
Hawai i an practices and the neans to protect such practices nmay not
validly be delegated by the LUC to a private petitioner who, unlike
a public body, is not subject to public accountability. Allow ng a
petitioner to make such after-the-fact determ nations may | eave
practitioners of customary and traditional uses unprotected from
possi ble arbitrary and self-serving actions on the petitioner’s
part. After all, once a project begins, the pre-project cultural
resources and practices becone a thing of the past.

Wth the aforenentioned framework in mnd, see supra

Section I11.B. 2., and based on history and precedent, we hold that,

36 Equal ly problematic, the LUC did not establish a procedure by
whi ch native Hawaiians are able, before actual construction begins, (1) to
obtain an indication from KD as to which native Hawaiian practices it
considers “traditional or customary” or (2) to enforce those rights once
found.

In addition, we cannot discern fromthe LUC s decision any
requi rement that KD present to the LUC for final approval KD s conpl eted and
final RMP, including any proposal for protecting traditional and customary
native Hawaiian rights.
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insofar as the LUC allowed KD to direct the manner in which
customary and traditional native Hawaiian practices would be
preserved and protected by the proposed devel opnent -- prior to any
speci fic findings and conclusions by the LUC as to the effect of

t he proposed reclassification on such practices -- the LUC failed
to satisfy its statutory and constitutional obligations. 1In
delegating its duty to protect native Hawaiian rights, the LUC

del egated a non-del egabl e duty and thereby acted in excess of its
authority. W therefore remand this case to the LUC for the
limted purpose of entering specific findings of fact and
conclusions of law, with further hearing if necessary, regarding:
(1) the identity and scope of “valued cultural, historical, or
natural resources” in the petition area, including the extent to
whi ch traditional and customary native Hawaiian rights are
exercised in the petition area; (2) the extent to which those
resources -- including traditional and customary native Hawaii an
rights -- will be affected or inpaired by the proposed action; and
(3) the feasible action, if any, to be taken by the LUC to
reasonably protect native Hawaiian rights if they are found to

exi st. 3’

87 PTP further contends that the LUC erred in relying on KD's
financial disclosure under HAR § 15-15-50(c)(8). HAR 8§ 15-15-50(c)(8)
requires that all petitions for boundary amendment by private entities and
i ndi viduals provide “a clear description of the manner in which the petitioner
proposes to finance the devel opment, a statement of petitioner’s current
(continued...)
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37(...continued)
financial condition, including petitioner’s |atest balance sheet and inconme
statement[.]”

From our view of the record, the LUC did not err in determ ning
that KD had submtted the requisite evidence relating to the financing of the
devel opment . During the contested case hearing, Alex Kinzler, KD s president,
testified to various alternative means of financing the initial phase (Phase
I) of the proposed devel opment. According to Kinzler’'s testimony, one
alternative would be the formation of a joint venture with an independent
devel oper. The other would be to obtain conventional financing, as is common
practice in the devel opment industry. Kinzler further testified that he
expected that sales revenues fromthe initial phase to be used to finance
subsequent devel opment phases.

According to the LUC s findings, KD s managi ng partner’s parent
conmpany filed consolidated financial statements showing its earnings,
revenues, and cash flow. The LUC also entered a finding reflecting Kinzler’'s

testimony as to the possible alternative means of financing the project. See
supra Section |. Thus, in view of reliable, probative, and substanti al

evi dence on the whole record, the LUC did not err in relying on KD's financia
di scl osure

Ka Pa‘akai submits that the LUC inproperly relied on the DLNR s
comments, which were based on unofficial standards and criteri a. Ka Pa‘akai
specifically contends that the LUC improperly utilized the DLNR s October 4,
1995 comment on the petitioner’s archaeol ogical survey, the testimny of James

Bell, Anne Mapes, and Paul Rosendahl, and archaeol ogical reports, all of which
were based on the DLNR s unpublished “draft” rules, because such evidence was
not “reliable” or “probative.” W disagree.

Ka Pa‘akai has failed to denonstrate that the LUC i mproperly
relied on the DLNR's comments based on unpublished “draft” rules. As the
circuit court correctly recognized, “DLNR was merely one of a nunber of
agenci es and persons given an opportunity to comment during the LUC
proceedi ngs. HRS § 6E-42. The LUC is not required by law to give any
specific deference, weight or exclusive consideration to DLNR' s coments and,
in the absence of such comments, would still be able to render a decision.”
Thus, the LUC perm ssibly relied on the comments of the DLNR.

Ka Pa‘akai’s final contention that the circuit court failed to
specifically rule on four of its points of error on appeal is without merit.
Contrary to Ka Pa‘akai’s argument, the circuit court sufficiently set forth
the bases for its affirmance of the LUC s decision. For exanmple, the circuit
court stated in its conclusions of law that “[t] here has been no showi ng by
Appel | ant that the LUC abused its discretion by electing to consider the

subj ect of ‘cultural resources’ by adjudication, rather than rul e-making.”
Mor eover, it concluded that, “[a]s to the issue of whether the LUC inmproperly
consi dered comments from another agency, the [DLNR,] because DLNR has
allegedly failed to pronmul gate specific rules on cultural resources pursuant
to HRS Chapter 6E, the record reveals no error or inmpropriety.” See also

(continued. ..
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V. CONCLUSI ON

The State and its agencies are obligated to protect the
reasonabl e exercise of customarily and traditionally exercised
rights of Hawaiians to the extent feasible. PASH 79 Hawai‘ at 450
n.43, 903 P.2d at 1271 n.43. As the state |legislature’s recent
observations make clear, this protection has not been ensured,
resulting in both the loss of vital cultural resources and the
interference with the exercise of native Hawaiian rights.

For the reasons set forth above, we hold that: (1) the
circuit court did not err in concluding that Ka Paakai and PTP had

standi ng under HRS § 91-14; (2) the LUC did not err in relying on

37(...continued)
supra Section |.

Accordingly, in view of the record before us, the circuit court’s
findings and conclusions are sufficient to disclose to this court the steps by
which it reached its ultimte concl usion
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KD s financial disclosure; (3) the LUC did not err in relying on
the coments of the DLNR and (4) the circuit court did not err in
failing to specifically rule on four of Ka Paakai’s points of error
on appeal. W hold, however, that the LUC s findings of fact and
conclusions of law are insufficient to determ ne whether it
fulfilled its obligation to preserve and protect customary and
traditional rights of native Hawaiians. The LUC, therefore, nust
be deenmed, as a matter of law, to have failed to satisfy its
statutory and constitutional obligations.

W therefore vacate the LUC s grant of KD s petition for
| and use boundary reclassification and remand to the LUC for the
limted purpose of entering specific findings and conclusions, wth
further hearing if necessary, regarding: (1) the identity and
scope of “valued cultural, historical, or natural resources” in the
petition area, including the extent to which traditional and
customary native Hawaiian rights are exercised in the petition
area; (2) the extent to which those resources -- including
traditional and customary native Hawaiian rights -- will be

affected or inpaired by the proposed action; and (3) the feasible
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action, if any, to be taken by the LUC to reasonably protect native

Hawaiian rights if they are found to exist.
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