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OPINION

11 This is a wrongful death action brought against ttieois Central Railroad
Company (lllinois Central) by Michael Porter, aesjpl administrator of the estates of
Tina Porter, deceased, and Allaysa Porter, deceaBlee decedents died as a result of a
collision between the motor vehicle in which thegre traveling and an lllinois Central

freight train on November 20, 2006, at a crossinthe Village of Marissa (the Village).

12 Atthe time of the collision, the railroad crossimgs equipped only with luminous



flashing light signals. The plaintiff alleges thhe defendant was negligent in failing to
equip the railroad crossing with automatic gatéte defendant responds that, because
the flashing light signals had been installed pansuo the approval and order of the
lllinois Commerce Commission, statute dictates thay must be deemed adequate and
appropriate and the railroad cannot be found negtifpr having failed to install gates.
13 The case comes before us pursuant to lllinois Supréourt Rule 308 (eff. Feb.
26, 2010). The circuit court certified the followi two questions for our review:
"1. Did the lllinois Central Railroad have a duty use reasonable care to
install automatic gates at the South Main Streessing in Marissa, lllinois

(AAR/DOT #296 124L) prior to November 20, 2006?

2. Under 625 ILCS 5/18c-7401(3), are luminoussliing light signals
installed at the South Main Street crossing in B&aj lllinois (AAR/DOT #296
124L), which had previously been approved by théndis Commerce
Commission on July 10, 1962 and thus 'shall be @demdequate and appropriate’
still 'deemed adequate and appropriate' after tbgust 15, 2005 letter from
Michael Stead, Rail Safety Program Administratoinjoli stated that the 'existing
conditions meet the Commission's minimum requiragséor the installation of
automatic gates,' even though the lllinois CommeZoenmission had not yet
ordered the installation of automatic gates?"

14 We will address these questions in reverse ordawering the second question
first. Because a question certified by the circaitirt to this court pursuant to Supreme
Court Rule 308 must involve only a question of lawr review isde novo Tri-Power
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Resources, Inc. v. City of Carlyl2012 IL App (5th) 110075, 1 9.
15 Under subchapter 7 of the Illinois Commercial Torgation Law (the Act) (625
ILCS 5/18c-7101et seq. (West 2008)), the lllinois Commerce Commissione(th
Commission) has exclusive jurisdiction over alll rearrier operations in the state.
Pursuant to that jurisdiction, the Commission haslusive power to set safety
requirements for railway track, facilities, and gopent. 625 ILCS 5/18c-7401 (West
2008). Section 18c-7401(3) provides as follows:
"The Commission shall have power, upon its own amtor upon complaint, and
after having made proper investigation, to reqthesinstallation of adequate and
appropriate luminous reflective warning signs, lnmis flashing signals, crossing
gates illuminated at night, or other protective ides in order to promote and
safeguard the health and safety of the publicuminous flashing signal or
crossing gate devices installed at grade crossimgsch have been approved by
the Commission, shall be deemed adequate and apat@p (Emphasis added.)

625 ILCS 5/18¢-7401(3) (West 2008).

16 Our supreme court has definitively held that th&gory section establishes that,
once the Commission has investigated a crossinghaadapproved the installation of a
luminous flashing signal, then the installationtlot device shall be deemed adequate
and appropriate and a conclusive legal presumpgiameated which prevents a plaintiff
from arguing that the railroad should have insthiiééher warning devices. SEspinoza

v. Elgin, Joliet & Eastern Ry. Col165 Ill. 2d 107, 121 (1995)Chandler v. lllinois

Central R.R. Cq.207 Ill. 2d 331, 342 (2003).
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17 On July 10, 1962, pursuant to power vested in itsbgtion 18c-7401(3), the
Commission had entered an order approving the pecesef only luminous flashing light
signals at the railroad crossing in question. TPhantiff does not dispute that the
Commission made the requisite investigation ancegts/ approval pursuant to section
18c-7401(3) in 1962. Furthermore, it is undisputeat the railroad crossing in question
was equipped with luminous flashing light signafed ghat the signals were working
properly at the time of the collision. Neverthslethe plaintiff argues that the defendant
had a duty to use reasonable care to install automates at the crossing in addition to
the luminous flashing light signals and that itdwieed this duty, resulting in the deaths of
the decedents.

18 The plaintiff premises his argument on the fact,tpaior to the collision, at the
request of the citizens of the Village, the Commisshad investigated the crossing and
determined that it did meet the minimum requirersdot adding automatic gates. While
the Commission had not taken formal action on tatermination at the time of the
collision, it had made its determination known bgywof a letter from Michael Stead,
Rail Safety Program Administrator, to a local caggman dated August 15, 2005. The
letter indicated that the proposed improvementsveeheduled to be installed in fiscal
year 2010 and that the Commission would contacVillage and the defendant railroad
as fiscal year 2010 approached. The defendanbadilreceived a copy of this letter. In
the meantime, the flashing light signals instajpedsuant to the 1962 approval and order
of the Commission would remain.

19 The accident occurred on November 20, 2006. Imatelyi thereafter, the
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Commission, through Michael Stead, its Rail Safétggram Administrator, notified the
local congressman that it was working with the &gk and the defendant railroad to
expedite a project to install automatic gates & thmossing. In that letter, the
Commission, through Stead, advised that it antiegb#éhat:
"an agreement for the work will be executed exped#ly so that an Order,
recommending the proposed safety improvements, mansubmitted to the
Commission early in 2007. Following Commission @wal of the proposed

changes, the railroad will have 12 months withinotho complete the work."

According to Stead, the railroad had no authootinstall the automatic gates without an
order of the Commission. Such an order was enteyetie Commission on August 29,
2007.

1 10 The plaintiff argues that Stead's letter of AugList 2005, stating that the crossing
met the minimum requirements for installation ofcematic gates, somehow revoked the
Commission's 1962 order approving the installabbtuminous flashing light signals at
the crossing and, because they were no longer dapgy’ they could no longer be
deemed "adequate and appropriate.” The plaingifies that Stead's letter of August 15,
2005, indicates that the Commission had "approteel'installation of automatic gates at
the crossing and the presumption of adequacy aptbppateness no longer applied to
the luminous flashing lights. We reject the plditstargument.

111 The parties argue at length in their briefs abouetiver Commission "approval” of
protective devices requires an "order" of the Cosson. The plaintiff argues that

Commission approval and an order are two diffetkimgs and that, despite the absence
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of an "order" requiring the installation of automajates at the crossing, the Commission
had "approved" the installation of automatic gaesndicated by Stead's letter of August
15, 2005. We understand the plaintiff's argumemtbe that "approval" by the
Commission of the automatic gates somehow revokedCommission's "approval” of
the already installed luminous flashing light signahereby removing the statutory
presumption that the signals were "adequate ancbppate."
112 We find no need to discuss the difference betwed&Pommission "order" and
Commission "approval." The statutory languageldistaing the presumption speaks in
terms of protective devices "installed" at gradessmgs, which have been approved by
the Commission. It seems to us that the key wane ls "installed." Once installed
pursuant to Commission approval, the protectiveiadsy retain the presumption of
adequacy and appropriateness until they are replatbey do not lose the presumption
simply because a future change has been approvediered by the Commission. Our
interpretation of the statute is consistent with statutory scheme and with existing case
law.
1 13 In Espinozav. Elgin, Joliet & Eastern Ry. Cb65 Ill. 2d 107 (1995), our supreme
court discussed the language of section 18c-7404{3he Act which provides that
installed and approved luminous flashing signalick at grade crossings shall be
deemed adequate and appropriate. The court stated:
"We interpret the relevant language of section-18@1(3) as providing that
once the Commission has investigated a crossindras@pproved the installation

of a luminous flashing signal or crossing gate deyvthen thenstallation of that



device shall be deemed adequate and appropriatmn@usive legal presumption
is created which prevents plaintiffs from arguifmtt the railroad should have

installed other warning devices." (Emphasis addédpinoza 165 Ill. 2d at 121.

Our supreme court again so helddhandler v. lllinois Central R.R. Ca207 Ill. 2d 331,
341-45 (2003). Furthermore, the unqualified lampuaf section 18c-7401(3) manifests
an intent to allow railroads to rely on Commissieterminations with respect to the
adequacy and appropriateness of crossing protectexeces regardless of changed
circumstances or the passage of tiniganner v. Norfolk & Western Ry. C&71 Ill.
App. 3d 598, 603 (1995). Thus, the fact that emmstances had changed at the crossing
such that it now met the minimum requirements lier installation of automatic gates did
not deprive the defendant railroad of the conckisegal presumption that the approved
and installed luminous flashing light signals waequate and appropriate until they
were replaced. To hold otherwise would subjectréileoad to liability for the period of
time between the determination that a change wasamtad and the actual installation of
the new protective devices. This is certainly & intent of the statute. Section 18c-
7401 is "clearly intended to foreclose litigatiomeo the adequacy of approved warning
devices."Danner, 271 Ill. App. 3d at 602.

1 14 Accordingly, we answer the first-addressed cedifipiestion in the affirmative.
Under section 18c-7401(3) of the Act the luminodiasHing light signals installed at the
subject crossing are still deemed "adequate antbppate” even after the August 15,
2005, letter from Stead which stated that the angsshnow met the minimum

requirements for the installation of automatic gated will remain so until replaced
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pursuant to Commission approval.
115 We turn now to the other certified question: "Dhk tlllinois Central Railroad
have a duty to use reasonable care to install attorgates at the South Main Street
crossing in Marissa, lllinois (AAR/DOT #296 124Ljiqr to November 20, 2006?"
116 Taking the question as stated, the answer is glea! Because the flashing
luminous light signals had been installed pursuanthe approval and order of the
Commission, they must be deemed adequate and ajsteopand not only did the
defendant railroad have no duty to install autoogédites at the crossing, it was expressly
prohibited from doing so by the AcHunter v. Chicago & North Western Transportation
Co., 200 . App. 3d 458, 465-66 (1990) (once the @ussion has ordered the
installation of a particular kind of warning devjdés decision is conclusive, and the
railroad is prohibited from installing any other).
117 Further, if by the certified question the circuduct meant to ask whether the
defendant railroad had a duty fmetition the Commission for permission to install
automatic gates at the crossing, the answer remaingJnder section 18c-7401(3) of the
Act, there is no duty to petition the Commissiom &lditional warning devices once
warning lights have been installed pursuant to eygdrof the CommissionDanner v.
Norfolk & Western Ry. Cp271 Ill. App. 3d 598, 602 (1995).
1 18 In Danner, the following question was certified to the apgiel court:
"'In light of the provision of 625 ILCS 5/18c-74(3) that "luminous flashing
signal or crossing gate devices installed at graaessings which have been

approved by the Commission, shall be deemed adegumt appropriate”, does a
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railroad have a common law or other duty to petitille [Commission] to
authorize an upgrade of the protection by instalabf additional safety devices
at a crossing protected by flashing signals ordeamd approved by the
[Commission], when the railroad is aware or shobéd aware that additional

safety devices are warranted”anner, 271 Ill. App. 3d at 600.

The court answered the question as follows: "Thaven to the certified question is no,
there is no duty."Danner, 271 Ill. App. 3d at 604.

119 We answer the certified question before us the saaye the railroad had no duty
to install, or to petition for permission to instahutomatic gates at the crossing in
guestion.

120 In conclusion, the defendant railroad is entitleal the conclusive legal
presumption that the luminous flashing light signiaistalled at the crossing in question
were adequate and appropriate at the time of ttidextt. Further, the defendant railroad
had no duty to install at the crossing automatieg@r to petition the Commission for
permission to do so.

121 Certified questions answered; cause remanded fbrefuproceedings.

122 JUSTICE GOLDENHERSH, dissenting:

123 1respectfully dissent. The following two questonere certified for appeal:
Certified Question No. 1: "Did the lllinois CentrRailroad have a duty to use
reasonable care to install automatic gates at théhSMain Street crossing in

Marissa, Illinois (AAR/DOT #296 124L) prior to Noneer 20, 2006?"
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Certified Question No. 2: "Under 625 ILCS 5/18c-Ié), are luminous flashing
light signals installed at the South Main Streebssing in Marissa, lllinois
(AAR/DOT #296 124L), which had previously been apmd by the lllinois
Commerce Commission on July 10, 1962 and thusl 'skaleemed adequate and
appropriate' still 'deemed adequate and appropréter the August 15, 2005
letter from Michael Stead, Rail Safety Program Auistrator, which stated that
the 'existing conditions meet the Commission's mum requirements for the
installation of automatic gates,' even though theois Commerce Commission
had not yet ordered the installation of automasiteg?"
124 | would answer the first question in the affirmative and #econd question in the
negative.
125 The lllinois Commerce Commission has two bureaws-Rhblic Utilities Bureau
and the Transportation Bureau. The formulationhef certified questions presented on
appeal rests largely on correspondence and deposéastimony of Michael Stead, head
of the Rail Safety Section in the TransportatiomeBw. Stead testified that he reports to
the head of the Transportation Bureau, who reptwrtshe executive director. The
executive director, "in turn, reports to the Consios itself." Stead described the
Hearings and Orders Section that consists of tadeinistrative law judges that holds
hearings and issues directives on petitions:
"Q. [Attorney for defendant:] And what is theurfction as it would relate to

the petition process?
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A. Once a petition is filed, then an administrathearing is scheduled, and
when those hearings are held, the administrativejlalge, for lack of a better
term, runs those hearings much like a judge inuatad law would do.

Q. Okay. And then after they have run that megrwhat would be the

product of that hearing?

A. The product of those hearings normally is asteo that is submitted to the
Commission for its approval, and within those—tbader is the language that

directs the parties accordingly depending on theerds of the petition."

7126 In February of 2000, the mayor of Marissa submitigoroject application to the
Commission which sought an upgrade over the exgdtashing light signals. Due to the
project application, the Commission performed albase review of the crossing and, in
April 2005, placed the crossing on a five-year ecbjlist for fiscal year 2007 through
fiscal year 2011.

127 In his deposition, Stead reviewed a set of propasade-crossing protection fund
projects for local roads and streets—one for figears 2006 through 2010 and another
for fiscal years 2007 through 2011. The plan fecdl years "FY 2007-2011 Plan" was
issued by the lllinois Commerce Commission in A@U06. The South Main Street
crossing in Marissa was listed in "Appendix 2 FY08®011 Projects by County" with a
cost of $265,000. The plan noted: "Projects pnogned for submittal to the
Commission in FY2008-2011 are listed in AppendixFor those years, it is anticipated

the Commission will consider projects requiring eoitment from the Grade Crossing
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Protection Fund totaling over $133 million, affectimore than 219 crossings in over 69
counties." At the bottom of each page of apperijixncluding the page listing the
Marissa crossing, a footnote stated: "Note: Totsil. Project Costs are shown, since
Commission approval has not been granted for tpesects." Appendix 3 listed the
"Active Projects" with specific locations and co¥brmation.

28 Stead described the document:

"A. *** So we have a tabular summary for the oresar plan and also for the
five-year plan. Ultimately we have a list of alf the proposed crossing
improvement projects planned for the next five gear

Q. [Attorney for plaintiff:] And you say, '‘proged.” What do you mean by
proposed?

A. These are projects that we propose.

Q. When you say 'we' who are you—

A. When | say, 'we," I'm referring to Rail Saf&@gction staff. This is a list of
projects that we propose, we submit to the ComuomsEir its approval. Pending
approval, pending the Commission's approval of tergire five-year plan
document, this list represents the projects for ciwvhihe Commission has
committed assistance from the Grade Crossing RioteEund for completion of
the projects, and proposed also means projectseelecbmfortable—we, again,
staff from—Rail Safety Section staff believe willemtually be completed, actually

ordered in the next five years and eventually ceteol thereafter. There are
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129

some cases where these projects run into delayshanel to be pushed back.
That's why we continue to consider it proposedeauts) rather than actual projects.

Q. Okay. So all of those projects that are diste-as part of Exhibit 5 are not
projects that have actually, at the point that doent is prepared, been ordered by
the Commission?

A. That's correct.

Q. The ones that had actually been ordered byCiwemission, are they
identified separately in that list by appendix treywise?

A. Yes. Appendix 3 of the five-year plan inclgde list that are described as
active projects, and the definition of active pobgeare projects that have been

approved through order by the Commission."

In June 2005, Congressman Jerry Costello sentspmnelence to Peggy Snyder,

the Director of Office of Government Affairs fordlCommission, regarding the crossing.

Costello attached a letter from Mike Parker of Msai that contained a petition signed by

over 180 citizens of the Marissa area. Appareftlgnk Miles also filed an online

complaint and received correspondence on June @8&.2 This is only referred to in

Stead's deposition.

130

On June 30, 2005, Stead sent correspondence tor€dsngan Costello. Stead

wrote in response to the petitions Costello fonedrdo the Commission's Office of

Government Affairs. He acknowledged that the jet# reflected a concern by citizens
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of Marissa that automatic gates were necessatyeabouth Main and Finger Hill Road
crossings, writing:
"A representative of this office will be assignedimvestigate your constituents'
concerns. If existing conditions meet the Commigsi minimum requirements
for adding automatic gates, we will work with thellage and the railroad to
implement the safety improvements as soon as pgessib
131 On August 15, 2005, Stead sent Congressman Coatéltlow-up” letter, which
stated:

"A representative of this office recently inspedieel subject crossings and
determined that existing conditions meet the Cosion&s minimum requirements
for the installation of automatic gates Assistance from the Grade Crossing
Protection Fund (GCPF) has been programmed togwjdor the installation of
new automatic flashing light signals and short-gyawes at the subject crossings
during state fiscal year 2010 (July 1, 2009 - J80e2010). We will contact the
Village and [defendant] to discuss the detailshafse proposed improvements as
FY 2010 nears.

For the installation of automatic flashing lighgrsals and gates we typically
recommend to the Commission that the GCPF be useday 85% of the
installation costs at each location. The Village Marissa would likely be

responsible for 10% of the installation costs. ddefant would pay all remaining
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installation costs, as well as all future operatiagd maintenance costs."

(Emphasis added.)

Stead noted that the cost to install the gatesestimated at $235,000 per crossing.

91 32 Stead proceeded to address the issue of fundiregedtimated the portion to be
paid by Marissa at $47,000 plus all costs that migghincurred for improving the grade
improvements to the road. Stead commented thdith[ihe proposed improvements
programmed for FY 2010," Marissa would have sugfititime to budget for its share of
costs, but if Marissa lacked funds it could submithardship application. Stead
continued:

"The large number of project requests submittedyeyear requires us to
prioritize projects based on several criteria, udahg the relative safety of the
existing crossing, and the volume and types oftiegygrain and highway traffic.

After each application is prioritized based on ieagring requirements,
geographic location is also taken into accounthsd improvements throughout
the state can be addressed as equitably as possibléhis instance, since both
crossings are currently equipped with automaticshilag light signals, we
determined that project requests to install aut@maarning devices at crossing

locations equipped only with crossbuck warning sighould be given priority."

Stead forwarded copies of his correspondence teseptatives of the Village of Marissa

and defendant.
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1 33 The fatal accident occurred on November 20, 20@n November 22, 2006,
Stead sent Congressman Costello another letteadSirote:
"I previously indicated that assistance from theader Crossing Protection

Fund (GCPF) had been included in the lllinois Commae&Commission's FY 2007-
2011 Crossing Safety Improvement Program 5-Yean Rtahelp pay for the
installation of new automatic flashing light signadnd short-arm gates at the
subject crossings during state fiscal year (FY)®2@uly 1, 2009 - June 30, 2010).
However after a train/vehicle collision occurredthe South Main Street crossing
on Monday November 20th, this office is workindhwite Village of Marissa and
the CN to expedite a safety improvement projesigtall automatic flashing light
signals and gates at both crossings as soon askpessWNorking in conjunction
with the Village and the railroad we anticipateagreement for the work will be
executed expeditiously so that an Order, recommegndihe proposed safety
improvements, can be submitted to the Commissiaty éa 2007. Following
Commission approval of the proposed safety impramsithe railroad will have
12 months within which to complete the work." (Brapis added.)

134 On August 29, 2007, the chairman of the lllinoisn@oerce Commission signed

an order of the Commission requiring and directitedendant to proceed immediately

with installation of gates at the crossings asioed in a stipulated agreement. The order

required defendant to proceed immediately and stdgje defendant to fines if the

installation was not completed within 12 months.
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1 35 The stipulated agreement was attached to the ortlee. agreement provided the
preliminary plans and costs estimates along wittirong the division of costs and was
signed by Stead and attested by Von DeBur on A6ijl 2007. On later dates, the
stipulation was signed by representatives of th#laye of Marissa, the lllinois
Department of Transportation, and defendant.

136 On January 10, 2007, plaintiff filed suit in thecziit court of St. Clair County.
Defendant filed an answer and affirmative defenseduding that the flashing signals
were conclusively adequate and appropriate un@elllthois Commercial Transportation
Law (625 ILCS 5/18c-7401 (West 2006)). The coudnged plaintiff's motion to strike
the affirmative defenses and defendant filed fgresuisory order. On May 16, 2007, the
Supreme Court of lllinois entered a supervisoryeowirecting the circuit court to vacate
the order striking the affirmative defenses. Tiveutt court entered an order vacating
the previous order, denying the motion to strikbrrafitive defenses, and entered an
order certifying the two questions for appeal.

91 37 Defendant contends that the applicable statutongrse permitted its behavior.
The lllinois Commercial Transportation Law providasconclusive presumption that
signal installations "approved” by the Commissiae & be deemed adequate and
appropriate. Plaintiff replies that the term "appd" is not synonymous with "order" or
"require"—thus, the meaning of the statute is aondig. This reveals an underlying issue
of whether the condition of a crossing is still édeed adequate and appropriate” when a
Commission investigation spurred by citizen petitidetermines a need for upgrade.

Any attempt to address the certified questionsthedunderlying issues in terms of this
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regulatory scheme leads to an inquiry as to whdtiepresent situation was beyond the
contemplation and legislative intent of the Gené&sdembly as embodied in its statute.
138 History of Presumption

139 lllinois has long recognized that rail carriers daa duty to provide adequate
warning devices at road crossingsspinoza v. Elgin, Joliet & Eastern Ry. Ca65 IIl.

2d 107, 120, 649 N.E.2d 1323, 1329 (1999ngston v. Chicago & North Western Ry.
Co,, 398 Ill. 248, 253, 75 N.E.2d 363, 365 (1947).isTduty stems from a responsibility
of rail carriers to exercise ordinary care regagdthe safety of public crossings of
railway tracks. Bales v. Pennsylvania R.R. C847 Ill. App. 466, 474, 107 N.E.2d 179,
183 (1952).

140 Prior to enactment of section 18c-7401(3) of thdindls Commercial
Transportation Law, a rail carrier's compliancehwtite standards set forth by the state
constituted evidence of due car®aulison decided shortly before enactment of 18c-
7401(3), exemplifies the previous approaétaulison v. Chicago, Milwaukee, St. Paul &
Pacific R.R. 74 1ll. App. 3d 282, 288, 392 N.E.2d 960, 964 712P (citing Merchants
National Bank of Aurora v. Elgin, Joliet & EasteRy. Co, 121 Ill. App. 2d 445, 257
N.E.2d 216 (1970)aff'd, 49 Ill. 2d 118, 273 N.E.2d 809 (1971)). Paulison the estate
of a motorist brought a wrongful death action assgithat the rail carrier was negligent
for failing to provide automatic gates at a crogsaven though state standards did not
require gates at the single track crossing. RglginMerchants Paulisondiscussed the

previous approach:
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"The question then becomes whether the State stdsdapresent the totality
of defendant's duty. This question was presentethis court inMerchants
National Bank v. Elgin, Joliet, & Eastern Ry. Q4a970), 121 Ill. App. 2d 445,
257 N.E.2d 216aff'd (1971), 49 Ill. 2d 118, 273 N.E.2d 809. In thase, the
State standards were also introduced. The railaogwled that it was not negligent
because the lllinois Commerce Commission had mi¢red a particular warning
device for that crossing. In response, this chaltl: '[tlhe fact that a statute may
provide one precaution does not relieve the radrfvam adopting such others as
public safety or common prudence may dictate.' 1 (IR App. 2d 445, 456.)
Clearly, the State standards are merely evidende®fcare; they do not operate to
relieve defendant of liability even if complied Wit 'A railroad company is
required to exercise ordinary prudence and camearating its trains to prevent
injury to those who travel upon a public highwapssing its tracks.' Bales v.
Pennsylvania R.R. C§1952), 347 Ill. App. 466, 474, 107 N.E.2d 179The fact
that the statute may provide one precaution do¢galeve the company from
adopting such others as public safety or commodece may dictate.Wagner
v. Toledo, Peoria & Western R.@933), 352 IIl. 85, 91, 185 N.E. 236.

These cases indicate that there may have beertyaugon the defendant
railroad to install automatic gates notwithstandithg fact that they were not
required under the State standardB&aulison 74 Ill. App. 3d at 288, 392 N.E.2d

at 964.
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141 No longer are the state standards merely evidehdaeocare. Although railroads
stil have a duty to provide adequate warning desjcthe lllinois Commercial
Transportation Law has created a conclusive presamghat the installation of devices
as "approved by the Commission" is adequate andopppte. 625 ILCS 5/18c-7401
(West 2006).

142 The General Assembly declared that the accelergtiogth of the transportation
industry and attendant regulation "necessitatestiteamlining of regulatory procedures
to allow for prompt action to protect the interestshe people of the State of lllinois."
625 ILCS 5/18c-1102(b) (West 2006). The Commissas plenary and exclusive
jurisdiction over the safety devices at crossinlyicClaughry v. Village of Antiog296

ll. App. 3d 636, 639, 695 N.E.2d 492, 496 (1998} role in overseeing safety devices
at crossings and the standards for such devicesascord with federal regulation and
the Manual on Uniform Traffic Control Devices. €3.R. 655.601 (2012); s&ennan

v. Wisconsin Central Ltd227 Ill. App. 3d 1070, 1079, 591 N.E.2d 494, $0992).

143 Section 18c-7401 of the lllinois Commercial Transation Law governs safety
requirements for rail carriers regarding tracksjlitees, and equipment. The section is
copious and addresses numerous aspects of theemamge and installation of tracks at
road crossings, including obligations of rail carsito maintain flush crossings and clear
shrubbery for visibility. Paragraph (3) gives iemmission the authority to determine
the number, type, and location of protective devigecrossings including signs, signals,

and gates. 625 ILCS 5/18c-7401(3) (West 2006).
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144 1In 1982, the General Assembly adopted an amendinesaiction 18c-7401(3) that
forms the focus of this dispute. Pub. Act 82-7é8. (Jan. 1, 1983) (amending sections
57 and 58 of the lllinois Public Utilities Act, wdh was the precursor of the lllinois
Commercial Transportation Law). This amendmenter@ a statutory presumption:
"The Commission shall have power, upon its own amtor upon complaint, and
after having made proper investigation, to regthesinstallation of adequate and
appropriate luminous reflective warning signs, lnmis flashing signals, crossing
gates illuminated at night, or other protective ides in order to promote and
safeguard the health and safety of the publicuminous flashing signal or
crossing gate devices installed at grade crossimgsch have been approved by
the Commission, shall be deemed adequate and apgi®p 625 ILCS 5/18c-

7401(3) (West 2006).

145 Statutory Scheme and Defendant's Case

146 Plaintiff argues that the situation at hand wasobeythe contemplation and intent
of the legislature expressed in section 18c-74D&fendant argues section 18c-7401 is
globally comprehensive and contends that the flashsignals were adequate and
appropriate as they had been installed pursuaotder of the Commission. Defendant
argues that the exclusive jurisdiction and regulatuthority of the Commission over
safety devices is signified by the repeated us¢hefterms "order" and "require” in
section 18c-7401. For example, section 18c-740%ipges that "[tlhe Commission shall
also have power by its order to require *** improvent of any crossing" and may

apportion the cost "[b]y its original order or sigpental orders." 625 ILCS 5/18c-
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7401(3) (West 2006). Moreover, the sentence ashaby) a conclusive presumption is
preceded by a sentence authorizing the Commissiofrequire” the installation of
adequate and appropriate luminous devices. Eaflgntiefendant asserts that imbuing
"approval" with a distinct meaning from "order" ahaquire" would divorce the term
from the context of the statutory scheme, and @adrly the exclusive authority of the
Commission to set requirements through ordersostt in section 18c-7401.

147 Case Law and Plaintiff's Case

1 48 Pointing to the same passages of section 18c-#&ligt on by defendant, plaintiff
asserts that throughout section 18c-7401 the wandet" is used in conjunction with the
Commission's power to "require" action after a hggrbut that the use of the term
"approved" signifies something other than a requoeet. Plaintiff calls approval
"something less than an order pursuant to a hearimgleed, section 18c-7401 does not
limit the Commission's authority to the power taeduire,"” but also uses the term
"permission.” "No public road, highway, or stresbtall hereafter be constructed across
the track of any rail carrier *** without havingréit secured the permission of the
Commission ***" 625 ILCS 5/18c-7401(3) (West 2006'The Commission shall have
the right to refuse its permission or to grantpbn such terms and conditions as it may
prescribe.” 625 ILCS 5/18c-7401(3) (West 2006)airfiff argues the instant situation
was not contemplated by the legislature when emg&ection 18c-7401—a rule from the
Commission in the process of modification.

149 Contrary to the position taken by defendant, thentéapproved"” has been

interpreted as not being synonymous with "order'saction 18c-7401.Chandler v.
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lllinois Central R.R. Cq.207 Ill. 2d 331, 342-43, 798 N.E.2d 724, 730 @0&spinoza
v. Elgin, Joliet & Eastern Ry. Col65 Ill. 2d 107, 121, 649 N.E.2d 1323, 1329 (1995
150 In Espinoza flashing light signals had been installed in 19%%d, in 1981,
Commission staff had inspected the crossing ané@rmhted that gates were not
necessary. Section 18c-7401 of the lllinois ConumérTransportation Law did not
become effective until 1986. The plaintiffs argubdt in order for section 18c-7401 to
apply, the approval must have taken place afteetfextive date the statutory provision
came into effect and, as such, "the Commissionnaas/et made an investigation and
determination that the warning devices installed &re adequate and appropriate.”
Espinoza 165 Ill. 2d at 122, 649 N.E.2d at 133Bspinozaframed the issue in terms of
whether the defendant "owed a duty to provatklitional warning devices, such as
crossing gates." (Emphasis in original.lEspinoza 165 Ill. 2d at 121, 649 N.E.2d at
1329. Espinozareasoned that the conclusive presumption in fafahe railroad was
justified because the "railroad can install no otignal, by law,"” once the Commission
orders a particular kind of signal. (Internal cqatmn marks omitted.)Espinoza 165 Il
2d at 122, 649 N.E.2d at 1330.
1 51 Espinozaproceeded to reject plaintiffs' contention thaprapal must be in the
form of an order entered after the effective ddteextion 18c-7401 of January 1, 1983.
Espinoz& conclusion focused on the role of investigatioot, the procedural process of
the Commission entering an ordétspinozafound:

"The Transportation Law provides that certain desicapproved by the

Commission shall be deemed adequate and appropiatats plain language it
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applies to any Commission investigation and apgdrova does not restrict its
application to investigations and approvals thatuoed after a certain date, as

plaintiffs argue."Espinoza 165 Ill. 2d at 122, 649 N.E.2d at 1330.

1 52 Espinozaturned to the legislative history for support dbek of a time frame for
investigation. A railroad could take the "extr&gawution of putting in a gate." (Internal
guotation marks omitted.)Espinoza 165 Ill. 2d at 123, 649 N.E.2d at 1330. After
reviewing this historyEspinozaconcluded that the legislature intended that Cosaion
investigations and approvals that occurred prioth® enactment of section 18c-7401
were sufficient to invoke the presumptioispinoza 165 Ill. 2d at 123, 649 N.E.2d at
1330.
1 53 The approval irEspinozaderived from the 1981 investigation and approwal,
from the 1965 order. Plaintiff points to languagenvestigation irEspinoza
"We interpret the relevant language of section 7881(3) as providing that
once the Commission has investigated a crossindias@pproved the installation
of a *** crossing gate device, then the installatof that device shall be deemed

adequate and appropriateEspinoza 165 Ill. 2d at 121, 649 N.E.2d at 1329-30.

1 54 Espinoz& conclusion was that the flashing lights met apak was based on the
most recent investigation of the Commissi@&spinozaconcluded:

"The record in this case establishes that the Casion has made the requisite
investigation and approval pursuant to the Trartggion Law. In 1965, the
Commission entered an order that cantilever-moufigghing light signals be
installed at the 22nd Street crossing. The cedifecords of the Commission also
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show that, in 1981, a member of the Commissiorf sgacifically inspected the
22nd Street crossing to determine whether crosgitgs were necessary. Bernard
Morris, chief railroad engineer for the Commissistated that, as a result of the
1981 inspection, he determined that crossing gagee not necessary. According
to Morris, the warning signals at the 22nd Streessing were determined by the
Commission to be adequate and appropriate. Heeftirer concluded that the
warning devices existent at the crossing remaimisdj@ate and appropriate at the
time of the accident since the Commission ordemfrt®65 was still in effect.”

Espinoza 165 Ill. 2d at 123-24, 649 N.E.2d at 1330-31.

1 55 Chandlerinvolved a crossing in Tilden that had been egeibpccording to a
1962 order entered on the petition of lllinois GahtRailroad Company. Before
specifically addressing the arguments made by tlentgf, Chandler discussed
Espinoza Chandler interpreted Espinoza as finding approval derives from the
Commission investigationChandlerdescribedEspinoza
"The record in the case established that the Cosiomsad made the requisite
investigation and approval pursuant to the Trartgpion Law. Espinoza 165 IlI.
2d at 123. In 1965, the Commission had enterearder that flashing light
signals be installed at the crossing, and, in 1@&inmission staff had inspected
the crossing and determined that crossing gates m@rnecessaryEspinoza 165
lll. 2d at 123-24." Chandler v. Illinois Central R.R. Ca207 Ill. 2d 331, 342-43,

798 N.E.2d 724, 730 (2003).
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Chandlerfound that the record led to the conclusion "that962 the Commission duly
investigatedthe crossing and the adequacy of the warning dsvic (Emphasis added.)
Chandler 207 Ill. 2d at 343, 798 N.E.2d at 73CGhandlerdid not rest alone on the 1962
order, but looked to the supporting investigatidn.support of the 1962 petition, lllinois
Central had submitted documentary evidence, inotudilueprints, and the Commission
entertained testimony.

156 After commenting on the investigation supporting tEommission approval,
Chandler proceeded to discount the arguments made by thiatiffi The plaintiff
asserted that the conclusive presumption appliés where the Commission approves
the installation of devices upon its own motion amdy applies when the Commission
requires warning devices.Chandler rejected these arguments, again looking to the
connection between investigation and approval:

"Plaintiff also follows the reasoning of the appédl court in arguing that the
conclusive legal presumption only applies where @oemmission,upon its own
motion or upon complaintapproves the installation of the warning devitsse
333 Ill. App. 3d at 470). Plaintiff notes thatinlbis Central initiated the
proceedings at issue as opposed to the Commissi@mpvate citizen. We reject
plaintiff's argument. First, plaintiff assumesttlfze conclusive legal presumption
cannot apply if a railroad moves for a change taikioad crossing. Nothing in
section 18c-7401(3) so intimates. Moreover, thereno principled reason to
distinguish between instances where the Commissipproves the warning

devices following investigation, whether the pratiegs are initiated by the
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Commission, the railroad, a municipality or a ptevandividual. Second, as noted
in Espinoza 165 Ill. 2d at 122, the conclusive legal presuompiappliesto ‘any
Commission investigation and approval.' It is hatited to instances where the
Commission requires the installation of warningides at a crossing, as opposed
to instances where the Commission approves existaming devices. Again,
there is no principled reason for a distinctionheTCommission undertakes the
same investigation and is motivated by the sametysabncerns whether it enters
an order in a proceeding initiated by a railroadbyprnother entity, and whether it
approves existent warning devices or warning devighich are to be placed at
the crossing at a later date. In this regard wee nbat section 18c-7401(3)
provides that '[n]o railroad may change or modifg tvarning device system at a
railroad-highway grade crossing, including warnsygtems interconnected with
highway traffic control signals, without havingdirreceived the approval of the
Commission." 625 ILCS 5/18c¢-7401(3) (West 1998inois Central modified the
warning device system at the Center Street crossipgn approval of the
Commission." (Emphasis in original.xChandler 207 Ill. 2d at 344-45, 798
N.E.2d at 731.
157 Both EspinozaandChandlerindicate that the policy behind granting protection
railroads is justified by the fact that the Comnuashad investigated the safety devices.
Neither of these precedents involved the modificaif approval. Thus, the question
again becomes whether the situation at hand wasmmtated by the legislature when it

created the statutory protection for the railroad.
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1 58 | conclude that the situation at hand was contemplated by the legislature. The
change to this particular rail crossing had beemestigated and approved by the person
and divisions charged with determining the merftsuch a modification. It was on the
waiting list for a formal order from the Commissjdhe only effect of such order would
be allocation of funding for the change in the snog, resulting in defendant sharing the
cost of modification with the state and municipalitather than bearing the entire
financial burden itself. The collision in this ea®ccurred 15 months after the
Commission's investigation and determinations. dk&ermination had already been
made that the crossing was unsafe and the neagfpade already proven. The record
suggests a funding concern, not a contest overhg&hdhe conditions were safe or
"approved." Defendant's strategy in this contess to lay low and silent. There was no
other impediment to the changes or reason to asshemhehe crossing did not fit in the
category of those "approved.”

159 Defendant contends that failure to afford statufmmytection would create a duty
for it to file a petition for modification. Thisiwithout merit. Defendant's reaction upon
being informed of the investigation was not merelyfailure to file a petition for
modification—defendant reacted with silence. Ewfter the investigation revealed the
need for installation of automatic gates, defendmas decidedly uninvolved. Most
importantly, defendant's assertion underlies how #ituation at hand was not
contemplated by the legislature. Certainly thaslegure did not intend to encourage a
railroad such as defendant to remain detachedethd#lent, when confronted with

complaints by the mayor, congressman, and citizefirg village and an investigation
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concluding that there was need for change. Likewtise majority's citation ddanner v.
Norfolk & Western Ry. Cp271 Ill. App. 3d 598 (1995), is not on poinDanner, like
EspinozaandChandler had no occasion to address the situation inrtsiamt case, a rule
in the process of modification.

160 The statute in question, in contrast to the insfants on record, deals with a
completed Commission process and the resultingupreBon. The parties to this
litigation have not presented, and our researchniohsevealed, any indication that the
legislature considered a rule in the process ohgbaalready approved on the merits, and
merely awaiting the formalities leading to implertegion of funding. The legislative
intent, evidenced by the statute's language, cqitead the consequences of a formally
completed process, not one in process.

161 Likewise, our supreme court's decisionEspinozaand Chandlerexamined and
clarified the consequences of the completed prodeak with in the statuteEspinoza
dealt with the questions of effective date and d@Rtent of safety machinery (gates not
needed). IrChandler the court examined the Commission's record suimgpapproval
of existing warning devices. NeithEspinozanor Chandlerhad occasion to examine the
consequences and implications of the present Soerdranges investigated, approved,
and recommended by the appropriate Commission peet@and merely awaiting formal
order and funding. After a formal order, funding, and completion of thejgct the
statutory presumptions tspinozaandChandlercould apply.

162 1 now turn to the certified questions from the aitacourt, but will consider them

in reverse order.

29



1 63 Certified question No. 2 deals with the effectlo# £xisting order for this crossing
in light of the investigation, determination, andcommendation of the appropriate
Commission personnel. In light of the discussibowe, | would answer this question in
the negative. Answering it in the affirmative wdutontradict what the Commission
personnel actually determined.

164 In light of the answer to question No. 2, | wouldseer question No. 1 in the
affirmative. BothEspinozaandChandlerrecognize that a railroad has a duty to provide
adequate device&$pinoza 165 Ill. 2d at 120, 649 N.E.2d at 13Z%handler207 Ill. 2d

at 341, 798 N.E.2d at 729). Nothing in this recordicates that anything but funding
was at issue after the findings by the Commissiersgqnnel outlined above. Further,
nothing in this record suggests any impediment siigulation to that effect, and the
shield of the statutory presumption does not appthis case (see question No. 2).

9 65 Accordingly, | respectfully dissent.
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