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OPINION
11 On September 12, 2008, Julie Goss was involvedhimwomobile collision in

which she suffered personal injuries. She wagddetor those injuries by chiropractor



Robert Smith, who rendered services in the totadarhof $2,777.

12 Julie Goss instituted a claim against the drivertiteg other vehicle/tortfeasor
through her attorney, Jeff Hammel, seeking recoveryher injuries. That claim was
settled without the necessity of court action.

13 Prior to settlement of the claim, chiropractor $nhiad notified Goss and attorney
Hammel of his statutory lien on any settlement peats Goss might receive. That lien is
provided by the Health Care Services Lien Act @) (770 ILCS 23/1et seq. (West
2010)), which provides that every health care mterithat renders any medical services
to an injured person shall have a lien upon alhtdaand causes of action of the injured
person for the amount of the health care providexasonable charges. 770 ILCS
23/10(a) (West 2010). The Act requires the headiie provider to notify both the injured
party and the party against whom the claim or cafs#ction exists of the existence of
the lien. 770 ILCS 23/10(b) (West 2010). Notideh®e lien may be made by registered
or certified mail or in person. 770 ILCS 23/10(West 2010).

14 The Act further provides for adjudication of lieights under the Act: "On petition
filed by the injured person or the health care ggeional or health care provider and on
the petitioner's written notice to all interestedverse parties, the circuit court shall

adjudicate the rights of all interested parties.**770 ILCS 23/30 (West 2016).

'Subsequent to the commencement of this actionctefée January 1, 2013,

section 30 of the Act was amended to add a parhgrepviding that "[a] petition filed
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15 After Goss's claim was settled, attorney Hammaeddfilin the circuit court of
Randolph County, a "Petition to Adjudicate Liensitguant to section 30 of the Act (No.
10-CH-48). Chiropractor Smith was notified of fietition to adjudicate liens by regular
and certified mail. There is no dispute that Smigbeived a copy of the petition to
adjudicate liens and a notice of the hearing onpetdion. Nevertheless, Smith did not
appear at the hearing on the petition to adjudideties, and in an order entered
September 8, 2010, he was found to be in def&ntith's lien was therefore "discharged
and voided." The settlement proceeds were disbuirseaccordance with the court's
order.

16 On March 13, 2012, chiropractor Smith filed a "Mwtito Vacate Void Order" and
a "Motion to Declare Order Void," arguing that hedhnot been personally served with
summons and a copy of the petition to adjudicaesli nor had he otherwise submitted
himself to the jurisdiction of the court. He arduéherefore, that the order finding him in
default and discharging and voiding his lien wagdvior lack of personal jurisdiction
over him. The motions argue that simply sendingppy of the petition and notice of
hearing is not sufficient to confer personal juic§dn over a party; personal service of a
summons and complaint is required.

17 After a hearing held April 19, 2012, Smith's mosomere denied by order entered

April 23, 2012. Smith's motion to reconsider wk®alenied in an order entered May 31,

under this Section may be served upon the inteteslgerse parties by personal service,
substitute service, or registered or certified han70 ILCS 23/30 (West 2012).
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2013. Smith appeals.

18 In a different but related case, also filed in direuit court of Randolph County,
chiropractor Smith brought suit against attorneymideel for conversion (No. 11-LM-
108). Smith's complaint, filed September 16, 2GlEged that by failing to have Smith
personally served with summons and complaint orp#igion to adjudicate liens, and by
appearing in court on the petition and proceedm@pdve an order entered discharging
and voiding Smith's lien, Hammel had converted Bmiitlaim/assets. The suit sought
damages in the amount of the lien, $2,777.

19 Hammel filed a motion to dismiss Smith's complaarguing that he had followed
proper legal process in adjudicating the lien drad the court's order in that case resolved
all issues. Smith responded that the court hachadtpersonal jurisdiction over him to
validly adjudicate his lien.

110 On March 1, 2012, the circuit court entered an odiemissing Smith's complaint
for conversion against attorney Hammel. The ctourhd that its order on the petition to
adjudicate liens wases judicata and that Smith's claim for conversion was barred
thereby. Smith's motion to reconsider was deraaed,Smith appeals.

111 Because the two cases present precisely the sasoe, ithey have been
consolidated for our decision. In both cases, Bmargues that the circuit court's order
adjudicating his lien rights is void as the coud dot have personal jurisdiction over him
orinrem jurisdiction over the settlement proceeds. Werafboth judgments.

112 The parties agree, as do we, that the appropriatelard of review igle novo.



This appeal presents a question of law only, inmglihe interpretation of a statutory
provision. It is well settled that where no geruilssue of material fact remains in
dispute and a circuit court has issued a rulindaof, a reviewing court must useda
novo standard of reviewln re Estate of Mclnerny, 289 Ill. App. 3d 589, 596 (1997); see
alsoJayko v. Fraczek, 2012 IL App (1st) 103665, § 3 (a dispute ovespeal jurisdiction
presents a question of law, and rulings as to quresof law are considerat novo).

113 The parties also agree, as do we, that where pargansdiction over the
defendant is required, an order entered withowtqel jurisdiction is voi@b initio as to
that defendant and subject to direct or collatatack at any timeDiNardo v. Lamela,
183 Ill. App. 3d 1098, 1101 (1989); see allayko, 2012 IL App (1st) 103665, T 3.
Nevertheless, because we find that the proceediragljudicate the liens was amrem
proceeding, we hold that personal jurisdiction dserith by service of summons was not
required.

1 14 Personal jurisdiction pertains to the authoritytted court to litigate in reference to
a particular defendant and to determine the rigim$ duties of that defendantn re
Possession & Control of the Commissioner of Banks & Real Estate of Independent Trust
Corp., 327 lll. App. 3d 441, 463 (2001). It is blacktéx law that the alternative to
personal jurisdiction isn rem jurisdiction orguasi in rem jurisdiction. In re Possession

of Banks & Real Estate, 327 Ill. App. 3d at 463. This form of jurisdioti is concerned
with the relationship between the defendant andthie with respect to specific property.

In re Possession of Banks & Real Estate, 327 Ill. App. 3d at 463In rem or quas in rem



proceedings do not require personal service ofga®dn re Possession of Banks & Real
Estate, 327 Ill. App. 3d at 465.
115 A proceeding to adjudicate liens has specificaélgr held to be aim rem action.
SeeZilinger v. Allied American Insurance Co., 957 F. Supp. 148, 149 (N.D. Ill. 1997);
Jayko v. Fraczek, 2012 IL App (1st) 103665, | 23.
116 In Zlinger, the plaintiffs were injured in an automobile alsit and received a
settlement from their insurance carrier. One efghaintiffs' union benefit plans asserted
a lien on the proceeds of the insurance settlemdrtie plaintiffs filed a motion to
adjudicate the lien and served the union benedin fly mail in accordance with lllinois
Supreme Court Rule 11 (eff. Nov. 15, 1992). Nenhaddss, the union benefit plan did not
appear at the hearing.
117 On a motion for remand following removal to fedecalurt, the benefit plan
argued that the order adjudicating the lien was W&icause the circuit court had failed to
obtain personal jurisdiction over it. The benefdn argued that in order to have a valid
lien adjudication, the circuit court must first alst personal jurisdiction through service
of summons on the parties. The plaintiffs arguleat tpersonal jurisdiction was not
required, the proceeding being aneem.
1 18 The district court agreed with the plaintiffs thia¢ lien adjudication was anrem
action which did not require personal service aicgss:

" 'there [is] a res upon which the court is acting[The] proceeding 'in rem' is one

which ... is brought to enforce a right in the thitgglf.... [JJudgments in rem ...



operate directly upon the property and are bindipgn all persons in so far as
their interest in the property is concerned.... [Adgment in rem ... creates no
personal liability, especially as against thosewhhile interested in the property,
have not been served with process and have netsaggin the action.' Zilinger,
957 F. Supp. at 149 (quotirgistin v. Royal League, 316 Ill. 188, 193 (1925)).
119 The court held that thees was the insurance policy settlement proceeds laaud t
the adjudication of the lien was a determinationcompeting rights in the settlement
proceeds.Zilinger, 957 F. Supp. at 150. The circuit court's orddrribt create personal
liability for the benefit plan, and personal seeviof summons was not required where
supreme court rule allowed service by maillinger, 957 F. Supp. at 150. Accordingly,
the lien adjudication was valid.
120 Jayko v. Fraczek, 2012 IL App (1st) 103665, a decision of the Fidstrict of this
court, is precisely on point and is the case ralipdn by the circuit court in reaching its
decision herein. Idayko, St. Alexius Medical Center (St. Alexius) appeafeasm an
order denying its motion to readjudicate its healéine provider's lien under the Act
against Jayko's personal injury action, arguing tha original adjudication was void
because St. Alexius had not been personally sewittcsummons.
121 Jayko had been injured when he was struck by avbde riding his bike. He
received treatment at St. Alexius. Jayko filechaduit against the driver and owner of
the car that had struck him, and St. Alexius nedifdayko's lawyer and the defendant-

driver that it was asserting a lien under the Acttlte proceeds of the cause of action. St.



Alexius delivered this notice by certified mail, g®ovided for in section 10(b) of the Act
(770 ILCS 23/10(b) (West 2006)). Jayko used dediimail to notify St. Alexius of the
hearing date on the petition for adjudication. Aexius did not contend that it did not
receive the notice. Nevertheless, St. Alexiusndilappear at the hearing and its lien was
adjudicated to $0.

122 In its motion to readjudicate the lien, St. Alexiaggued that notice by certified
mail was insufficient to vest the circuit court wppersonal jurisdiction over it, and that it
was entitled to be personally served with summdnsacess. In denying the motion, the
circuit court stated that it was relying on theidien in Zilinger for the proposition that a
lien adjudication is am rem proceeding and does not require service of sumriwtise
lienholder because the court does not need to @cparsonal jurisdiction. The appellate
court agreed.

123 Applying principles of statutory construction, tappellate court concluded that it
had been the intent of the legislature to allowhbuttice of the existence of the lien and
notice of the hearing on the petition to adjudictte lien to be made by registered or
certified mail, or in person. Section 10(b) of thet refers to "written notice" of the
existence of the health care provider's lien aretifipally provides that service of that
written notice shall be by registered or certifradil or in person. Section 30 of the Act
also refers to "written notice" of the petition #&mjudicate the lien, but does not
specifically mention the method of service of thistten notice. Construing these two

statutory provisions together, as it must, the Hafgecourt concluded that the legislature



intended that both notices were adequately seryerkedistered or certified mail or in
person. The court rejected the notion that theéslayre intended to impose on the
injured plaintiff the added expense and responsilof filing a complaint and obtaining
personal service of the complaint. Accordingly tioeirt construed section 30 of the Act
to provide for written notice of the petition to jadicate the lien to be served by
registered or certified mail or in persodayko, 2012 IL App (1st) 103665, | 15.

124 The court then addressed the question of whether gtacess considerations
required personal service of the petition to adjaté the lien, and it concluded that they
did not. Relying on the decision #ilinger, which it found to be "well founded in lllinois
law" (Jayko, 2012 IL App (1st) 103665,  22), the court hdldttJayko's settlement
proceeds were s and that the circuit court's adjudication of thetory liens thereon
was ann rem proceeding for which personal service on and persarisdiction over the
health care provider were unnecessary. Thus, Jaglanot only complied with section
30 of the Act but also satisfied due process whemgdwve notice to St. Alexius through
certified mailing. Jayko, 2012 IL App (1st) 103665, T 23.

1 25 Chiropractor Smith argues that the instant proceedias not onén rem because
Goss's settlement occurred prior to the filing 1wy auit. Accordingly, Smith argues, the
circuit court never acquireth rem jurisdiction over theres, the settlement proceeds.
Smith argues thalayko is distinguishable in this respect becausdayko, the plaintiff-
patient had filed suit against the tortfeasor agitlexi that lawsuit, creatingras under

the jurisdiction of the court.



126 Smith's argument is somewhat circular: only by @oow personal jurisdiction
over the parties who created tres, the settlement proceeds, does the court acquire
rem jurisdiction over thees itself. But, of coursein rem jurisdiction is not acquired by
obtaining personal jurisdiction over the partiesowdreate thees. In rem jurisdiction
rests exclusively on the situs of tres. McCallumv. Baltimore & Ohio R.R. Co., 379 IlI.
60, 69 (1942). The funds need not have been p&idthe court in order for the court to
havein rem jurisdiction over them; the state hasrem jurisdiction over property located
within its borders.McCallum, 379 Ill. at 69. In any event, perhaps the singriswer to
this argument is that the court acquiiedrem jurisdiction over theaes, the settlement
proceeds, upon the filing of the petition to adpade liens.

127 In summary, we hold that for purposes of adjudi@atsmith's lien, the circuit
court did not need personal jurisdiction over Smitlor was Smith required to be
personally served with summons of process. Thetdwmdin rem jurisdiction over the
settlement proceeds against which the lien had lesserted and could therefore
adjudicate Smith's rights with respect to ttest Smith having received proper notice by
mail of the proceeding to adjudicate the lien, dading failed to appear thereon, the
circuit court did not err in finding Smith to be diefault and in adjudicating his lien to $0.
Accordingly, we affirm the court's order in No. OH-48.

1 28 Furthermore, the circuit court did not err in diseing Smith's complaint against
attorney Hammel alleging conversion by Hammel & pinoperty against which Smith's

lien was asserted. Hammel acted pursuant to a \aurt order in disbursing the
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settlement proceeds. He cannot be held liablerihSn conversion. Accordingly, we
affirm the court's order in No. 11-LM-108.
129 For the foregoing reasons the orders of the circoitrt of Randolph County are

hereby affirmed.

1 30 Affirmed.
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