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OPINION

1  Onretria, defendant Edward Mitchell was convicted by ajury of first degree murder and
sentenced to 100 yearsin prison. The defendant challenges, on various grounds, the fingerprint
evidence that placed the defendant in the garage where the murder weapon was recovered. He
also contends the circuit court erred in rejecting his request to further impeach a material and
unavailable witness, whose testimony from the defendant's first trial was read to the jury.

Finally, he chalenges the testimony of the State's DNA expert. The circuit court did not err in

any of itsrulings. We afirm.
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12 BACKGROUND

13  OnAugust 21, 1999, the defendant and codefendant K evin Johnson were charged by
indictment with first degree murder of Paulette Peake, age eight. Based on Paulette's age, the
State filed notice of intent to seek an extended sentence upon conviction. Paulette was shot
shortly before 9:30 p.m. on July 31, 1999, while she stood in the checkout line of Pat's Food
Store, a neighborhood grocery store located at the corner of 79th Street and Sangamon Avenuein
Chicago. Codefendant Johnson pled guilty to conspiracy to commit murder, attempted
aggravated battery, and armed violence. In exchange for histestimony at the defendant's trid,
Johnson received a sentence of 20 years, with day-for-day credit.
14 The defendant was originally convicted by ajury in 2002. This court ruled the
defendant's videotaped confession was involuntary and remanded for anew trial. Peoplev.
Mitchell, 354 11l. App. 3d 396, 405 (2004). The Illinois Supreme Court denied the State's
petition for leave to appeal, but directed this court vacate the decision and reconsider in light of
Peoplev. Willis, 215 I1l. 2d 517 (2005). People v. Mitchdl, 216 I1l. 2d 717 (2005). Upon
reconsideration, this court again remanded for a new trial based on the same ground. Peoplev.
Mitchell, 366 1. App. 3d 1044 (2006).

15 Evidence at Second Trial
16  Asthe State's first witness, codefendant Kevin Johnson claimed he was at home all
evening until immediately prior to the shooting on July 31, 1999. Johnson testified he and the
defendant were shot at the day before near the grocery store, which the defendant denied in his

testimony. The store surveillance video showed arival gang member by the nickname of
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"Toppy" near the store at the time of the shooting. Johnson considered Toppy to be an "enemy"
even though Toppy, the defendant and Johnson were members of the same gang. Johnson
testified he saw the defendant shoot the riflein the direction of the ssore and Toppy.

17  Threeneighborhood residents also testified for the State. Mary Lewistestified she saw
Toppy walking toward the store just before she heard gunfire. Mary Lewis testified she saw the
defendant, the codefendant, and a third man walking back and forth near the store. According to
her testimony, Mary Lewis did not see the actual shooting, though a defense investigator testified
Mary Lewistold him she saw shots being fired at Toppy. Marie Coffee testified she saw
codefendant Johnson running in the alley shortly after the gunfire. Demetrius Jones could not be
located at the time of the defendant's second trial. On the State's motion, the circuit court ruled
Jones a material witness that was unavailable to testify. The court permitted alaw clerk to read
Jones testimony from the first trial to the jury.

18  Atthedefendant'sfirst trial in 2002, Jones testified he was 29 years old and attending
Knoxville College in Knoxville, Tennessee. When not attending college, he lived with his
mother and sister on Sangamon Avenue, near the grocery store. Jones testified he was not a
member of a gang, but he knew the defendant was a member of the Vice Lords gang. Jones
testified that in July 1999, he was "in the Nava Academy at Great Lakes, [Wisconsin]." Ina
follow-up question, he clarified he was at the naval boot camp at Great Lakes. He stated he
received a pass to visit his mother and sister. At approximately 9 p.m., he went with his mother
to meet afamily friend at alounge at 79th Street and Morgan Avenue, one block west of

Sangamon. After leaving the lounge, he and his mother walked east toward the grocery store.
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Asthey were waking, Jones looked in the direction of the school that was diagondly across 79th
Street from the grocery store, where he saw the defendant with ayounger man. He described the
clothing the defendant was wearing. Jones and his mother stepped into the grocery store to
briefly greet the owner. Upon leaving the store, Jones saw the defendant still near the school.

19  AsJonesand his mother walked south to her house on Sangamon, Jones greeted Toppy
and stopped to talk with afriend named Linda While Jones was talking with Linda, he heard 6
to 10 gunshots coming from near the school. Jones ducked between a parked vehicle and atree
until the shooting stopped. During the shooting, he saw his mother jogging toward her house.
He then looked in the direction of the school and saw the defendant with arifle. Jones testified
he was familiar from his military training with the type of rifle he observed. At the time Jones
saw the defendant with the rifle, the defendant was wearing a black or dark blue jacket, different
clothing than when he first saw him. Jones observed the defendant placed the rifle in his jacket
with the barrel pointing down, but the barrel was still visible. He next observed the defendant
run east, down an alley immediately to the south of the school. Jones then ran into the grocery
store, where he saw alittle girl had been injured. When he exited the store, the police were on
the scene and Jones observed an officer recover abullet casing. Jones also saw Mary Lewisin
the crowd that had gathered. Jones attempted to talk to an officer about what he had seen, but the
officer was too absorbed in crowd control so he went home. The following day, the police were
in the area. Jonestold a police investigator what he saw the previous day and provided his
telephone number. He testified that on August 4, 1999, he was transported by Chicago police

officers from the Great Lakes naval base to the police station at Area2. At Area 2, Jones
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identified the defendant in alineup. During his testimony, Jonesidentified arifle and jacket as
similar to those in possession of the defendant after the shooting. Jones testified he viewed the
store's surveillance tape that showed he and his mother entering and exiting the store. The tape
also depicted Toppy entering and exiting the store. The tape showed Jones entering the store
once again after the shooting when he saw the injured girl. On cross-examination, Jones denied
he told Area 2 detectives that when the gunfire started, he pushed his mother into an dley.

110 Illinois State Police DNA anayst Harold Johnson was qualified as an expert. The
defendant unsuccessfully sought to exclude the expert's testimony because "it was too
inconclusive." Expert Johnson testified he extracted DNA from swabs taken of apair of gloves
recovered from the same garage where the rifle was recovered. The swabs contained a mixture
of human DNA profiles from at least three individuals. He testified that to positively identify the
contributor of DNA, he would need to locate " 13 specific segments of the DNA" or loci. He
testified he was able to obtain a profile of only four loci of three different individuals from the
swabs. DNA expert Johnson opined that "1 in 71 black, 1 in 71 whiteand 1 in 82 Hispanic
unrelated individuals cannot be excluded from having contributed to this mixture of DNA
profiles." Johnson concluded the defendant "coul d not be excluded as a donor to that mixture.”
He testified his conclusion was based solely on his comparison of the 4-loci profile. On cross-
examination, expert Johnson testified a 13-loci profile is necessary to make a positive
identification because "13 markers *** were chosen by the FBI." He clarified that while the

mixture was from at least three individuals, the mixture could have come from more than three



No. 1-08-3143

individuals. He admitted that it was "entirely possible that twenty people wore those gloves and
didn't leave DNA behind."

111 Chicago police detective Arteaga testified he determined that the bullet that struck
Paulette was fired from 7915 S. Sangamon based on where Paulette was standing when she was
hit by the bullet. The addressisthe first house that abuts the alley that runs east and west and
separaes the school from the residences. The house at 7915 had bushesinfront. In the bushes,
Arteaga recovered five 9-millimeter Lugar cartridge cases and three 40-caliber Smith and
Wesson cartridge cases. Arteaga testified he was "certain” the bullet that killed Paulette was the
9-millimeter bullet found inside the store and not the 40-caliber bullet found outside the store.
Arteaga admitted, however, it was possible that the bullets could have been kicked around in the
chaos following the shooting. A "Diagram of the Area of 79th & Sangamon Av.," depicting the
grocery store, the school, the streets just east and west, and the addresses of houses on the block
south of 79th Street, was admitted as State's exhibit 43.

112 OnAugust 1, 1999, Arteaga went to a garage located at the rear of 7927 S. Sangamon.
According to codefendant Johnson, the garage was where the Vice Lord street gang, the gang he
and the defendant belonged to, stored weapons and ammunition. A black HIPoint, 9-millimeter
semiautomatic rifle with ametal barrel was recovered from the rear seat of a stripped-down car in
the garage. The parties stipulated that the 9-millimeter bullet recovered at the grocery store and
the five cartridge cases found in the bushes near the school were fired from the recovered rifle.
Arteaga also found a blue windbreaker, black leather gloves, and a hat in the garage, dong with

numerous boxes of ammunition and a pane of glass.
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113 Michael Kopina, an expert in gunshot residue testing, testified he tested the leather gloves
and windbreaker recovered from the garage. To a reasonable degree of scientific certainty,

expert Kopina found gunshot residue on both the gloves and left and right cuffs of the jacket.
114 Thecircuit court accepted Heather Adams Siemer as an expert in fingerprint examination,
over the defendant's objection. Seimer testified to her analysis of latent prints from two items
recovered from the garage where the rifle and clothing were discovered. A latent print was
"developed” from an ammunition box, displayed as State's exhibit 67. The latent print on the box
was photographed, which the State displayed as exhibit 85. Seimer also testified regarding two
"lifts" of latent prints from the pane of glass, displayed in State's exhibit 74. The photograph of
the lift was displayed in States exhibit 87. Aslifts, the latent prints were capable of immediate
comparison to the defendant's known prints, displayed as State's exhibit 79. Asto each latent
print, Siemer examined the latent impression or lift "for certain things like pattern type, ridge
flow, and things such as this. *** [Like] ridges that end, ridges that split into two, and short
ridges or dots. | took that information from the latent [and] went along to each of the inked
printsto see if | had amatch.” The two latent prints matched the defendant's prints from his
number three finger and number eight finger. Seimer explained to the jury her comparison
process with the aid of State's exhibit 86, "a court chart of the latent print from the lift." Five
comparison points were marked on the chart. Siemer testified she quickly found "13 points of
comparison,” but did not mark all 13 points on the chart because it would "be kind messy with all
the lines and stuff like that." On cross-examination, expert Siemer admitted she was unfamiliar

with "ACE-V," which defense counsd characterized as "the standard method of doing fingerprint
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comparison now that's used by the FBI." Expert Siemer admitted she made no notes of her
comparison of the latent and known fingerprints. Expert Siemer made no examination of the
ammunition box for fingerprints belonging to anyone else. "Oncel identified Mr. Mitchell |
deferred processing.” She never examined the glass pane directly.

115 Themedical examiner testified Paulette was killed by a single gunshot that struck her
chest and exited her back.

116 After the defendant's motion for a directed verdict was denied, three witnesses testified in
the defendant’s case-in-chief, including the defendant. The defendant admitted he was arrested,
on the day of the shooting, around 9:30 p.m. near 80th Street and Peoria, one block east of
Sangamon. The defendant denied firing a gun near the school. He admitted he was a member of
the Vice Lord street gang and hung out with other gang members on the 7900 block of South
Sangamon. During cross-examination, the defendant admitted hanging out in the "barn” more
than 10 times. He recalled touching things in the barn when items were rel ocated there. The
items in the barn might "possibly" have included anmunition boxes.

117 Following the State's rebuttal, the defense made an offer of proof to impeach Demetrius
Jones testimony beyond the transcript read to the jury. The defense a'so moved to strike the
testimony of Harold Johnson, contending he was not qualified to give testimony on statistical
analysis. The circuit court rejected the proposed impeachment of Jones and denied the motion to
strike.

118 Thejury found the defendant guilty of first degree murder after about 1 hour and 15

minutes of deliberation. This appeal followed.
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119 ANALYSIS
120 The defendant asserts three overarching issues on appeal. He challenges much of the
fingerprint evidence and the DNA evidence. He also contends that the circuit court erred in
rejecting the defendant's offer of proof to impeach the unavailable witness with "numerous prior
inconsistent statements.”

121 Fingerprint Evidence

122 The defendant contends the testimony of the fingerprint expert lacked an adequate
foundation, which opened the expert's opinion to a challenge at a hearing pursuant to
Fryev. United Sates, 293 F. 1013 (D.C. 1923).

123 Foundation
124 The defendant cites asingle case, People v. Safford, 392 I11l. App. 3d 212 (2009), to
support his claim that the fingerprint expert's opinion lacked an adequate foundation. The
defendant asserts, "Safford ison all fours with the instant case." The State counters that " Safford
iscompletely distinguishable." We agree with the State.
125 In Safford, weruled that "[t]he trial court erred in admitting the testimony of the
fingerprint i dentification expert where the foundation requirements were not met." Id. at 230-31.
The fingerprint expert, examiner Cutro, "testified he looks at threelevels of detail of each
fingerprint undergoing an analysis, explaining what he looks for at each level.” 1d. at 220. Y,
as "the State conceded[,] no 'Level One, Level Two, or Level Three detail of the comparison
process involving the latent print and the defendant's known print was ever testified to by

examiner Cutro.” Id. at 221. The State's concession was consistent with our reading of the
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record. "We find no testimony by examiner Cutro asto how he arrived at his conclusion that the
latent print in question could only belong to the defendant.” 1d. at 221. Ultimately, "[w]e
agred d] with the defendant’'s argument that although the scientific community is divided asto
how many points of comparison are needed to make a positive identification, the proffered expert
must be subject to challenge on the analysis he undertook to arrive a his conclusion, regardless
of the method he followed. Otherwise, the basis for making a positive identification between the
latent and exemplar printsis not subject to scrutiny.” 1d. at 225. While examiner Cutro testified
to the "general process he follow[ed] in fingerprint identification,” he was unable to describe
what he saw in common between the latent print and the known print, which made his
identification of latent print as the defendant's print beyond challenge during cross-examination.
Id. at 220, 223. We reasoned that fingerprint analysis involves the comparison of "unique,
distinctive characteristics of the latent print” to a known print of the defendant to warrant the
conclusion that the latent print "belonged to no one other than the defendant,” a conclusion the

expert must be ableto explain. Id. at 225, 228.* "[Examiner] Cutro never testified to any

! The State takes issue with Safford to the extent it "stands for the proposition that the lack
of points of comparison goes to the admissibility of the evidence, as opposed to the weight." We
reiterate our statement in Safford, which controlled our finding of error in that case. "While the
paucity of points of similarity may go to the weight of the evidence rather than admissibility
[citation], as the paucity approaches zero, our concern is no longer with weight but with
admissibility.” 1d. at 225. In other words, had examiner Cutro testified that there were zero points

of comparison between the latent and exemplar prints, his opinion that the prints matched would be

10
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number of points of comparison that he found between the latent print from the patrol car and the
defendant's print.” 1d. at 217.

126 Thefactsin this case stand in contrast to the fingerprint examiner's testimony in Safford.
Here, examiner Siemer explained the procedure she followed to make a comparison of the latent
prints and the defendant's known prints. Examiner Siemer stated she did a side-by-side
comparison of the latent prints and the defendant's known sample, looking for "ridge type,
pattern flow, and things such asthis. The fine details. The ridges that end, split into two, short
ridges or dots." Following this side-by-side comparison, she identified the latent prints on the
ammunition box as matching the defendant's right middle finger. Regarding the "lifted” print
from the glass pane, examiner Siemer identified the defendant's left middle finger as matching
that print. Examiner Siemer stepped into the well of the courtroom to demonstrate to the jury on
State's exhibit 86 and exhibit 38, the five specific points of comparison between the lifted print
and the defendant's known print. Examiner Siemer testified she "quickly" found 13 points of
comparison between the two prints.

127 Thus, the situation in Safford, where no points of comparison were ever identified, is not
present in this case where examiner Siemer testified to 13. The points of comparison, which
examiner Siemer identified, provided ample grounds to challenge her opinion that the recovered

prints matched the known prints of the defendant had the defendant elected to do so.

legally inadmissible.

11
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128 Examiner Siemer's opinion that the defendant's fingerprints were found on itemsin the
barn leads us to the last distinction between the instant case and Safford. In Safford, the
fingerprint expert placed the defendant at the patrol car from where the shooting took place.
"[The fingerprint expert] determined that one latent print found on the lower Ieft corner of the
hood of Officer Marcano's patrol car matched the inked print card of the defendant.” 1d. at 216.
If thisfingerprint evidence was trustworthy and reliable, then it destroyed the defendant's
otherwise strong alibi defense provided by three "unbiased witnesses.” Id. at 229. In our
adversarial system of justice, meaningful cross-examination of examiner Cutro's opinion that the
defendant placed his hands on the patrol car was essential to "place confidence in the outcome of
[the] trid.” 1d. at 224. "A jury may be so swayed by such evidence that strong alibi witnesses
have little chance of being found credible when fingerprint evidence points to the defendant
being present at the scene of the crime.” Id. at 225. Inthe instant case, however, the defendant's
fingerprints were discovered on objects in the garage that the defendant acknowledged was
controlled by hisgang. During his testimony, the defendant admitted that he may very wel have
touched itemsin the garage during his more than 10 visits to the garage. As such, the discovery
of the defendant's prints on two items recovered from the garage was hardly unexpected. Unlike
in Safford, the fingerprint evidence in the instant case did not provide direct evidence of the
defendant's guilt.

129 Saffordis neither legal authority for the defendant's claim that an evidentiary foundation
was lacking for examiner Siemer's expert testimony, nor factually similar regarding the

significance of the fingerprint examiner's testimony.

12
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130 FryeHearing

131 Thedefendant's contention that he was entitled to a Frye hearing to challenge examiner
Siemer's methodology used in her comparison of the latent and known printsis also unavailing
because fingerprint analysisis neither novel nor new. Until our supreme court decides otherwise,
asit did with regard to the HGN evidence in People v. McKown, 226 Ill. 2d 245, 257 (2007),
there is no authority in this state for the defendant’s claim that the circuit court erred in rejecting
the defendant’s motion for a Frye hearing on the admissibility of fingerprint evidence. Nor are
we persuaded to provide such authority in this case.

132 DNA Evidence
133 Inhismain brief, the defendant premises his challenge to the DNA testimony on the
following contention. "The State's forensic DNA analyst Harold Johnson, who was qualified as
an expert in thisfield, testified that Mitchell could not be excluded from having contributed
DNA to apair of glovesthat allegedly were worn by the shooter.” The defendant sought to
exclude this testimony before the trial court on the basis that "[i]t's not an identification of Mr.
Mitchell by any stretch of the imagination. Fallsfar below the FBI standards to make an
identification."
134 Wedo not disagree with the defendant’s statement. We note only that DNA expert
Johnson never testified that the defendant's DNA was found on the par of gloves. Expert
Johnson testified that the defendant could not be excluded as having contributed to the DNA
mixture discovered in the gloves, just as1in 71, or 10 in 710, or 100 in 7,100 African Americans

could not be excluded. The DNA expert's testimony did not place the defendant's DNA in the

13
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gloves; the defendant's DNA simply could not be excluded from the profile devel oped from the
mixture of DNA recovered from the gloves. We rgect the defendant’'s contention that this DNA
evidence could have overpersuaded the jury in light of its clear and limited import.

135 Inanyevent, it falsto the discretion of thetrial court to determine the admissibility of
expert testimony. Safford, 392 11l. App. 3d at 221 (citing People v. Mack, 128 1ll. 2d 231, 250
(1989)). Inthe absence of Illinois authority that DNA evidence is excludeable as a matter of law
based on the evidence being "too inconclusive,” we reject the instant defendant's claim that the
equivocd nature of expert Johnson's opinion rendered his testimony legally inadmissible. While
the circuit court certainly had discretion to disallow the expert's testimony if it determined its
probative value was minimal, the court had the discretion to allow the triers of fact to assess that
testimony and assign the weight, if any, the testimony warranted. Of course, areasonable jury
was free to disregard expert Johnson's testimony that the DNA profile did not exclude the
defendant from having worn the recovered glovesin favor of direct evidence from codefendant
Johnson that the defendant wore those gloves when he fired the rifle in the direction of the
neighborhood grocery store, where Paulette stood in line.

136 Finaly, asto the statisticd figures regarding the likelihood of individuals contributing to
the DNA mixture recovered from the gloves, the defendant complains that the DNA expert
"simply enters the dleles into a computer program, and it does the calculation for him." The
defendant does not suggest how elsethe statigtical figures should be calculated. We decline to

addressthis claim further when the defendant fails to make clear his position or provide authority

14
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for his contention of error. Seegenerdly Inre Jessica M., 399 IlI. App. 3d 730, 743-48 (2010)
(describing the evolution of DNA analysis, including the statistical aspect of DNA profiling).
137 The defendant provides us with no persuasive reason to rule expert Johnson's testimony
was inadmissible as a matter of law, when the equivocal nature of the testimony was readily
apparent to reasonable jurors.

138 Unavailable Witness
139 Finaly, the defendant contends he should have been alowed to impeach the testimony of
Demetrius Jones from the first trial, "with numerous prior inconsistent statements.” The
defendant fails to explain how this further impeachment would have taken place, given that
Jones testimony was read to the jury by alaw clerk. To the extent the impeachment would have
occurred by posing additional questions asif Jones were present at the second trial, we reject
such a novel and unprecedented contention. More fundamentally, we reject the defendant’s
contention that additional impeachment of Jones' testimony was possible than the impeachment
that occurred at the firdt trial.
140 Inhismain brief, the defendant contends the circuit court erroneously denied additional
impeachment of Jones' testimony "from three different sources: (1) Jones September 2, 1999,
statement to the police in which he stated that, after he heard shots, he pushed his mother toward
the alley (not watched his mother jog to her house, as he testified at trial) and then turned around
to see [the defendant] with arifle in the direction of the store; (2) Jones grand jury testimony
wherein he clarified that [the defendant] was not trying to conceal arifle and that 15 seconds

el apsed between the time that Toppy passed by him and the time he heard shots, and (3) Jones

15
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August 4, 1999, written statement in which he said that from the time he left [the grocery store]
until he heard the shots 10 to 15 seconds dapsed, as well asthat, after the shots, he got up slowly
and walked towards [the grocery store].”

141 Asthe State correctly points out, Jones was impeached at the first trial with a statement
he allegedly made to Area 2 detectives, that when the gunfire started, he pushed his mother into
an alley. We see no difference between thisimpeachment at the first trial and the first source of
prior inconsistent statements the defendant sought to introduce at the second trial. Asto the
second source of prior inconsistent statements, the defendant does not explain why the grand jury
testimony, sworn as it was, was not admissible under 115-10.1 of the Code of Criminal
Procedure of 1963 (725 ILCS 5/115-10.1 (West 2008), both substantively and for impeachment
purposes. See Peoplev. McCarter, 385 Ill. App. 3d 919, 930-31 (2008) (explaining the
requirements of section 115-10.1, which allows a written prior inconsistent statement of a
witness to be admitted as substantive evidence). In any event, neither point of "additional
impeachment,” regarding the concealment of therifle or the elapsed time based on Jones
testimony before the grand jury, would have undermined Jones trial testimony. Finally, the
defendant fails to persuade us that the third source of prior inconsistent statements, regarding the
number of seconds that elapsed and the manner in which Jones walked, qudified as
impeachment.

142 Furthermore, the authority the defendant cites for this claim of error isinapposite. The
circumstancesin People v. Smith, 127 Ill. App. 3d 622, 624-25 (1984), are too dissimilar to

provide any support that Jones' testimony at the first trial could be impeached with "prior
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inconsistent statements,” when Jones was ruled unavailable at the second trial. Therule
announced in Smith does not reach the circumstances present in this case. "Where a statement of
an absent declarant is properly admitted into evidence under one of the hearsay exceptions, the
opposing party may impeach such statement with a prior inconsistent statement by the declarant.”
Id. at 630.
143 Here, Jones was present and testified at the defendant's first trial. Jones' testimony is not
the equivalent of a"[statement of the absent declarant, Boyle,] who was present at the scene of
the crime, [but] died prior to trial." Id. at 630. The fairness concerns expressed in Smith are not
present before us. "At trial, Boyl€'s statements that the defendant was the assailant were admitted
into evidence. Under these circumstances, Mrs. Smith should have been permitted to testify that
Boyle told her that he was not sure who attacked [the murder victim.]" 1d. at 630. Those
circumstances are not the circumstances in this case.
144 Inthe absence of clear authority to the contrary, the circuit court did not err in rejecting
the defendant’s efforts to "impeach” Demetrius Jones with "numerous prior inconsistent
statements' not introduced at the defendant's first trial.

145 Cumulative Error
146 The defendant argues the cumulative effect of the claimed errors deprived him of afair
trial. Because we rejected each individual claim of trial court error, this cumulative contention
has no merit. See People v. Garmon, 394 IIl. App. 3d 977, 991 (2009) (before cumulative error
can be recognized, "there must first be a showing of individual error").

147 Sentencing Credit

17
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148 The defendant claims heisentitled to an additional 12 days of credit for time served in
custody prior to sentencing. The State acknowledges the defendant may have been arrested on
July 31, 1999. Wedirect the mittimus be corrected to show an additional 12 days credit for time
served in custody prior to sentencing.

149 CONCLUSION
150 Thecircuit court did not err in permitting the fingerprint expert and the DNA expert to
testify over the defendant's objections. The defendant had afull opportunity to cross-examine the
experts. Thereisno support in lllinois jurisprudence for the defendant's claim that he was
entitled to aFrye hearing to challenge the particular methodology of the State's fingerprint
expert. The testimony of awitnessfrom the defendant'sfirst trial of a witnessfound to belegally
unavailable was not subject to additional impeachment on the claims urged by the defendant.
We find no reason to question the jury's verdict of guilty.

151 Affirmed; mittimus corrected.

18
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152 JUSTICE ROBERT E. GORDON, dissenting:

153 | respectfully dissent.

154 Onthisappeal, defendant claims that the trial court erred by: (1) admitting the testimony
of Dr. Siemer, afingerprint expert who failed to support or provide a basis for most of the
comparison points that she claimed to have found; (2) failing to conduct aFrye hearing to
determine if the underlying methodology of this fingerprint expert’s opinion had gained genera
acceptance; (3) refusing to dlow defendant to impeach the testimony of a missing witness, whose
testimony was read into the record, with prior inconsistent statements; (4) admitting the
testimony of the State’s DNA expert whose testimony was based on an analysis of only 4 loci
when a 13-loci analysisis standard for a match; (5) admitting statistical testimony from the
State’s DNA expert when he was not qualified as an expert in statistics; and (6) denying
defendant afair trial from the cumulative effect of these errors. For the following reasons, |
would reverse.

155 First, | would find that, after defendant raised the issue of lack of evidentiary support for
admission of the fingerprint evidence, the trid court erred by failing to consider whether the State
had established an adequate basis for admission of this evidence. Second, after reviewing the
entire record, | would find that the State did fail to establish an adequate basis for the expert’s
testimony. Third, | would find that, in light of the contradicting narratives offered by the State’s
own witnesses, this error was not harmless. Fourth, | would find that the trial court also erred
with respect to the fingerprint evidence by failing to hold a Frye hearing concerning whether the

particular methodology employed by this particular examiner in this case had gained general
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acceptance. Fifth, | would find that the trial court erred by not permitting defendant to perfect the
impeachment of the missing witness by introducing evidence of the prior inconsistent statements.
Sixth, since the missing witness was one of only two event witnesses who testified to observing
defendant with arifle and the other was the codefendant, who provided self-serving testimony, |
would find that this error was also not harmless. Last but not |east, the cumulative effect of these
errors requires reversal and aremand for anew trial. Since | would reverse on these issues, | do
not reach the DNA issues rased by defendant on this gppeal.

156 BACKGROUND
157 Theonly issueat trial was the identity of the gunman whose bullet killed Paulette Peake.
The State’ s evidence established that the bullet that killed Peake went compl etely through her
body and that the one spent bullet recovered from inside the store did not contain blood or bodily
residue.
158 Oneissueat trial was which bullet, of the many bullets recovered, was the fatal bullet.
The State’ s evidence indicated the possibility of three gunmen. First, a neighbor testified that she
observed three young men patrolling the areaimmediately before the shooting. Second, the
State’ s evidence established that three types of ammunition were recovered from the scene: 9
millimeter, 380 caliber and 40 caliber. The police sergeant who collected the crime scene
evidence testified that he was “ certain” that the bullet that killed Peake was the 9-millimeter
bullet found inside the store, and not a 40-caliber bullet found outside the store, although he

admitted that it was possible that bullets could have been inadvertently kicked around in the
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chaos that followed the shooting. The parties stipulated that the 9-millimeter bullet was fired
from arifle that police recovered from a nearby garage.

159 The only witnesses who provided evidence relating to the identity of the rifle gunman
were: (1) codefendant Kevin Johnson, who testified in exchangefor a 10-year reduction in
sentence and whose testimony was contradicted in part by a neighbor, Mary Lewis; (2) missing
witness Demetrius Jones, whose prior testimony was read into the record and whose prior
inconsistent statements were not admitted at trial and thus are now an issue on this appeal; (3)
Mary Lewis, aneighbor, who testified that defendant, as well as codefendant and a third man,
were walking back and forth in the area prior to the shooting; and (4) the forensic evidence which
is disputed on this appeal .

160 Of the event witnesses, only codefendant tegtified that he observed defendant actually
shooting arifle at the store. The missing witness claimed to have observed defendant after the
shooting with ariflein his hands. Although the testimony of Mary Lewis placed defendant, as
well as codefendant and a third man, at the scene and walking back and forth, she admitted that
she never saw who was shooting. Also, codefendant denied that he was walking back and forth,
claiming instead that he was in his house all evening until immediately prior to the shooting.
Another neighbor, Marie Coffee, testified that she observed codefendant running in the dley
shortly after the gunfire.

161 No fingerprints were recovered from therifle. The State’s DNA expertstestified that
defendant could not be excluded from amixture of DNA profiles obtained from apair of gloves

that codefendant testified were worn by defendant during the shooting. The mixture was created
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by at least three people. The State’ s fingerprint expert testified that defendant’ s prints were
lifted from a box of 32-caliber ammunition and a pane of glass found in the same garage, which
was used by defendant’ s gang as ahangout and where police found the 9-millimeter rifle and the
gloves.

162  Another issue was the motive behind the shooting. Two possible targets of the shooting
suggested by the evidence were: arival gang; and afellow gang member named “ Toppey.”
Codefendant testified that arival gang member had shot at him and defendant on July 30, 1999,
the day before the shooting, at the same location. However, there was no evidence that therival
gang was present on July 31, the day of the shooting, and defendant denied being shot at by
anyone the night before the murder. Asfor Toppey, the store surveillance videotape indicated
that Toppey was inside the storeimmediately prior to or at the time of the shooting, and
codefendant testified that he considered Toppey to be an “enemy” athough they were members
of the same gang. Specificdly, Mary Lewis, aneighbor, testified that she saw Toppey walking
toward the store and then heard gunfire. Demetrius Jones, the missing witness, testified that he
reviewed the store’ s security videotape from the time shortly before and after the shooting and
that on the tape he observed Toppey enter and exit the store. In addition, Steven Glazier, a
defense investigator, testified that Mary Lewis had told him that she observed shots being fired at
Toppey.

163 The State's key witnesses provided conflicting narratives of the events.

164 For example, the testimony of codefendant Kevin Johnson that he was in his house al

afternoon and evening until 9 p.m. was contradicted by the testimony of a neighbor, Mary Lewis,
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who testified that, while she was on or near her front porch starting at 6 p.m. and through most of
the evening, she saw Kenny and Kevin (codefendant) hanging out by Leo High School with
defendant.
165 Marie Coffee, aneighbor, identified codefendant Johnson from a photographic array as
the man she had seen running down an alley less than a minute after she had heard gunfire. At
trial, Coffee denied having told an officer that she had also observed this man fire four to five
rounds at Pat’ s store from a handgun, and that she recognized the man from the neighborhood but
she did not know hisname. Officer Paul Bailey, who had interviewed Coffee shortly after the
shooting, testified that Coffee had, in fact, told him these things.
166 The conflicts concerning the location and actions of codefendant Kevin Johnson are
crucial sincein our legal analysis we must determine whether any error against defendant was
harmlessin light of the other evidence against him.

167 ANALYSS
168 As] stated above, | would find first that, after defendant raised the issue of lack of
evidentiary support for admission of the fingerprint evidence, thetrial court erred by failing to
consider whether the State had established an adequate basis for admission of this evidence.
Second, after reviewing the entirerecord, | would find that the State failed to establish an
adequate basis for the expert’ stestimony. Third, | would find that, in light of the conflicting
narratives offered by the State’ s own witnesses, this error was not harmless. Fourth, | would find
that the trial court also erred with respect to the fingerprint evidence by failing to hold a Frye

hearing concerning whether the particular methodol ogy employed by this particular examiner in
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this case had gained general acceptance. Fifth, | would find that the trial court erred by not
permitting defendant to perfect the impeachment of the missing witness by introducing evidence
of the conflicting statements. Sixth, since the missing witness was one of only two event
witnesses who testified to observing defendant with arifle and the other was the codefendant,
who provided self-serving testimony, | would find that this error was also not harmless. Last but
not least, the cumulative effect of these errors requires reversal and aremand for anew trial.
169 1 will now analyze each of these pointsin order.

170 1. Fingerprint Evidence: Inadequate Basis
171 Defendant challenges the fingerprint evidence by claiming, first, that the trial court erred
by admitting the testimony of afingerprint expert who failed to support the majority of the
comparison points which she claimed to have found; and, second, that thetrial court erred by
failing to conduct a Frye hearing concerning the methodology of this particular fingerprint
expert. Inthissection, | will analyzethe first claim, which concerned the lack of an adequate
basis.

172 A. Standard of Review: Lack of Basis

173 The parties dispute the appropriate standard of review for defendant’ s first claim.
Defendant claims that an gppellate court reviews de novo the issue of whether the proponent has
laid an adequate basis for a latent fingerprint expert’ s testimony, and he cites in support this
district’ sdecision in People v. Safford, 392 Ill. App. 3d 212, 221-22, 226 (2009). In response,

the State claims that we review only for an abuse of discretion the issue of whether thetrial court
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properly admitted the expert’ s testimony, and it cites the Fifth District’ s opinion in People v.
Mehlberg, 249 11I. App. 3d 499, 533 (1993).

174 In Safford, we agreed that the admission of expert testimony is generaly left to the
discretion of thetrial court. Safford, 392 I1l. App. 3d at 221 (citing People v. Mack, 128 I1l. 2d
231 (1989)). However, we observed tha proper admission requires the proponent to show an
adequate basis for the opinion. Safford, 392 I1l. App. 3d at 221 (citing Hiscott v. Peters, 324 1l1.
App. 3d 114, 122 (2001)). An adequate basis requires a showing that the expert based his or her
opinion on reliable information. 1d. Whether the basis was adequate is a question of law, which
we review de novo. Safford, 392 I1l. App. 3d at 221 (citing Peters, 324 11l. App. 3d at 123 (itisa
“question of law *** whether there was a sufficient basis for the expert’ s opinions’)).
Specifically, we stated in Safford that determining whether an adequate basis was shown
“presents a question of law.” Safford, 392 I1l. App. 3d at 221.

175 1 would adhere to wha we wrote in Safford and apply ade novo standard of review. In
addition, | observe in this case, aswedid in Safford, that there are no facts in dispute concerning
thisissue. The State conceded in its appellate brief that its fingerprint expert did not make any
notes regarding the detail of the prints during her analysis. The State also conceded that,
although its expert claimed to have based her opinion on finding 13 points of comparison during
her analysis, she marked only 5 points on the enlarged photographs used during trial and did not
have any documents to show the other 8 points. Wherethe facts are not in dispute, our review is
also denovo. Safford, 392 I1l. App. 3d at 221-22 (citing People v. Chapman, 194 I11. 2d 186,

217 (2000)).
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176 Inaddition, the case on which the State relies, Mehlberg, was in a different procedural
posture than the case in bar and, as aresult, islessinstructive. In Mehlberg, after thetrial court
ruled that the type of test was generally accepted, the trial court specifically told defendant that
he still had the right to file a pretrial motion challenging the specific procedures and methodol gy
used in hiscase. Mehlberg, 249 Ill. App. 3d at 534-35. However, defendant chose not to file
such amotion. Mehlberg, 249 11I. App. 3d at 534-35. Even though he chose not to file a pretrial
motion, defendant did argue on appeal that the trial court was required to scrutinize the specific
procedures used in the case before ruling on admissibility, a contention that the appdlate court
rejected. Mehlberg, 249 11I. App. 3d at 539. However, it is not clear whether defendant was
arguing that the trial court had the responsibility to scrutinize these procedures sua sponte. By
contrast, in the case at bar, defendant did file apretrial motion, and the issue before usisthe
appropriate standard of review for the denial of such amotion. Safford is closer to our case since
itisclear that in Safford the defendant objected specifically in response to receiving areport
without any supporting notes and before the examiner’ s testimony. Safford, 392 I1l. App. 3d at
216.

177 B. Inadequate Basis
178 Inthecase at bar, defendant filed a written pretrial motion on August 4, 2008, to exclude
testimony by the fingerprint expert, arguing that “[b]ased on [her] report it isimpossible to tell
whether [she] is qualified as afingerprint examiner, whether the minimum number of ridge detal

matches were found, and whether the standard ACE-V method of examination was followed.”
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179 Atapretria hearing on August 18, 2008, defense counsel argued: “the reason why | take
this stance is | have absolutely no information as to what methodol ogy this [expert] used because
his notes consist of oneline.” Thetria court responded that it was “a question of credibility not
admissibility.” The defense renewed its objection at trid, when the State tendered Semer asa
fingerprint expert, and the trial court overruled the objection. In defendant’s posttrial motion, the
defense again objected to “the fingerprint evidence and the methodology employed in this case.”
180 Neither party disputes the lega proposition that a proponent of expert evidence must
show an adequate basis for its admission, nor could this time-honored proposition be disputed.
People v. McKown, 236 I1l. 2d 278, 311 (2010) (finding that “the absence of a proper
foundation” is“error”). “An expert’sopinionisonly asvalid as the basis and reasons for the
opinion.” Wilsonv. Bell Fuels, Inc., 214 1ll. App. 3d 868, 875 (1991) (citing McCormick v.
Maplehurst Winter Sports, Ltd., 166 11l. App. 3d 93, 100 (1988)). “A party must lay a foundation
sufficient to establish the reliability of the bases for the expert’s opinion.” Petraski v. Thedos,
382 11l. App. 3d 22, 28 (2008) (citing Turner v. Williams, 326 III. App. 3d 541, 552-53 (2001)).
Expert opinions based on guess, speculation or conjecture areinadmissible. Modelski v. Navistar
International Transportation Corp., 302 Ill. App. 3d 879, 886 (1999).
181 In Safford, we explained why, for fingerprint evidence, it is particularly important for a
trial court to determine whether the State has shown an adequate basis:
“Fingerprint evidence is extremely persuasive. A jury may
be so swayed by such evidence that strong alibi witnesses have

little chance of being found credible when fingerprint evidence
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points to the defendant being present at the scene of the crime. The

persuasveness of fingerprint evidence reinforces the need to

require a proper foundation to establish its admissibility.” Safford,

392 11I. App. at 225.
182 Inthecase at bar, thetrial court did not make a specific determination whether the State
had shown an adequate bass. Instead, the trial court ruled that the issue of whether there was a
lack of evidentiary support for the expert’s conclusions was solely an issue of credibility or
weight for the jury, rather than an i ssue of admissibility. Thetria court erred in thislegal ruling.
183 Once defendant raised the issue that there was alack of evidentiary support for the
expert’ s conclusions, this issue became afactor that thetrial court was required to consider first
in determining admissibility. If thetrial court determined tha the State had shown an adequate
basis to admit the evidence, then any alleged deficit in evidentiary support would become a factor
that the jury could also consider later when determining the weight to give to the expert’s
testimony. However, thetrial court made an erroneous legd determination when it held that the
alleged lack of evidentiary support was a question of weight alone, and not an issue of
admissibility.
184 Thefactsinthe case at bar are similar to the factsin Safford. In Safford, the fingerprint
expert made no notes concerning his visual examination of the prints, except to record whether
there was or was not an identification. Safford, 392 I1l. App. 3d at 220. His conclusion was then
verified by another examiner. Id. At trial, he explained the general process that he followed,

which isto look at three levels of detail for each fingerprint. I1d. He did not testify to a particular
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number of comparison points, explaining that he belonged to a group of experts that did not
exclusively base their conclusions on the comparison points. Safford, 392 1ll. App. 3d at 217.
185 Thecaseat bar issimilar to Safford, in that both experts did not make notes and both
experts had their conclusions verified by another examiner. The case at bar differsfrom Safford
in that, in our case, the expert did offer an explanation at trial for 5 of the 13 points that she
claimed to have found between defendant’ s print and the print lifted from the pane of glass.
186 However, the lack of any explanation for the other eight points, which the expert claimed
to have found curtailed the defendant’ s ability to cross-examine the witness. In Safford, we stated
that our problem with the expert’ s testimony was that the examiner claimed to have based his
opinion upon facts personally known to him, but he failed to testify to those facts. Safford, 392
ll. App. 3d at 227. Similarly, in the case at bar, the expert testified that she based her opinion on
13 points of comparison, which she found “ pretty quickly,” but then she falled to testify to the
facts underlying the overwhelming majority of those points. Thus, for the same reasons we held
in Safford, | would hold here that the State failed to establish an adequate basis for the opinion
offered by its fingerprint expert.

187 C. Not Harmless Error
188 Having found error, | turn next to the question of whether the error was harmless.
Safford, 392 I11. App. 3d at 230 (holding that admission of the fingerprint evidence was not
harmless). An error isharmlessif “it appears beyond a reasonable doubt that the error at issue

did not contribute to the verdict obtained.” People v. Sechly, 225 II. 2d 246, 304 (2007).
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189 Thefingerprint expert’s testimony served to corroborate the testimony of codefendant.
The expert’ s testimony about a match corroborated codefendant’ s testimony that he observed
defendant shooting arifle at the store, since therifle was later found in close proximity to the
pane of the glass that yielded the print.

190 Codefendant was the only witness who claimed to have observed defendant shooting at
the store. The missing witness claimed to have observed defendant after the shooting with arifle
in his hands. Although the testimony of Mary Lewis placed defendant, as well as codefendant
and athird man, at the scene, she admitted that she never saw who was shooting.

191 Codefendant’s testimony was called into question by the fact that he was testifying in
return for areduction of his sentence in half, by the conflicting testimony of one of the State's
own witnesses, and by the State’s own ballistic evidence. First, codefendant testified that, in
exchange for testifying at defendant’strial, he was alowed to serve only half of his 20-year
sentence. Second, codefendant’ s testimony that he was in his house all afternoon and evening
until 9 p.m. was contradicted by the testimony of State witness Mary Lewis, who testified that,
while she was on or near her front porch starting at 6 p.m. and through most of the evening, she
observed codefendant waking back and forth near the crime scene. Last but not least,
codefendant testified that there was only one gunman. However, Mary Lewis testified that she
observed three men patrolling the areaimmediately prior to the shooting, and the State’ s bdlistic
evidence established that three types of ammunition were recovered from the crime scene,

indicating the firing of three different guns.
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192 For thesereasons, | cannot find “beyond a reasonabl e doubt that the error at issue did not
contribute to the verdict obtained.” Peoplev. Sechly, 225 Ill. 2d 246, 304 (2007).

193 Il. Fingerprint Evidence: Frye Hearing
194 Second, with respect to the fingerprint evidence, defendant also claimsthat the trial court
erred by failing to conduct a Frye hearing concerning the methodology of this particular
fingerprint expert and whether it had gained general acceptance.
195 Our supreme court has held that, although atest performed according to accepted
standards might satisfy the Frye standard for admissibility, the test as performed by the expert in
aparticular case still might not meet the Frye standard. People v. McKown, 236 I11. 2d 278, 308,
311 (2010). The burden is on the State to prove that the expert’ s methodol ogy was generally
accepted in the scientific community. McKown, 236 1l. 2d at 294. “We review thetrial court’s
conclusion that the State has met this burden de novo.” McKown, 236 I11. 2d at 294-95.
196 Priortotria, defendant filed a motion in limine requesting a Frye hearing concerning the
methodology of this particular fingerprint examiner. The defense observed that it had not
received a curriculum vitae for the examiner. Based on the examiner’ s report, defendant argued
that “it was impossible to tell whether [the examiner] is qualified as afingerprint examiner,
whether the minimum number of ridge detail matches were found, and whether the standard
ACE-V method was followed.”
197 Atthepretria hearing on the motion, held on August 18, 2008, defense counsel again
argued for an evidentiary hearing on “the methodology used by the particular examiner.”

Counsel argued that there was an issue “whether this guy knows what he is doing, whether he
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could use accepted technology, accepted methodology in thefield.” In response, the trial court
ruled this “is aquestion of credibility not admissibility.”

198 Atthetria, immediately after the examiner recited her qualification, defense counsel
objected and the objection was overruled. During cross-examination, the examiner admitted that
she had never heard of the ACE-V method and that she did not know whether the ACE-V
method was the standard used by the FBI for fingerprint examination.

199 ACE-V isan acronym standing for “ ‘ Analysis, Comparison, Evaluation, and
Verification.” ” National Research Council of the National Academies, Strengthening Forensic
Science in the United States: A Path Forward 137 (2009). It has been accepted as the standard
method of fingerprint analysis since 1959. Id. First, the examiner must andyzethe print,
considering the many factors that may “introduce variability in the resulting impression.” Id.
Second, the examiner must compare the details of the print in question to the known standard.
Id. at 138. Third, the examiner must “evaluate]] the sufficiency of the detail present” in both the
print and the standard “to establish an identification.” Id. Fourth, another qualified examiner
must repeat these steps and arrive at the same conclusion. Id.

1100 Inacase, such asthe one at bar, where the defense has legitimately called into question
the examiner’s methodol ogy and knowledge of accepted standards, it was error not to hold aFrye
hearing on that issue. McKown, 236 I11. 2d at 308, 311. Thetria judge’s response, that
fingerprints had been accepted in the State of Illinois since before he was born, misses the issue.

Thetria court’s subsequent ruling, that the expert’s methodology was solely an issue of
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credibility and not admissibility, wasalegal error. For the reasons already discussed above, this
error was not harmless.

1101 I1I. Impeachment Evidence
1102 Defendant also claimsthat the trial court erred by not allowing him to perfect the
impeachment of the missing witness by introducing evidence of the witness's prior inconsistent
statements. Specifically, defense counsel had sought, at defendant’s second trial, to call the
police officers who interviewed Jones, or to introduce his grand jury testimony or prior written
statement to impeach this witness.
1103 Thetria court denied defendant’ s motion on the ground that these statements were
available to prior counsel at the time of the first trial and that prior counsel had cross-examined
Jones based on them.? However, prior counsel did not perfect the impeachment by introducing
the written statements or calling the police officers who heard the statements.

1104 A. Standard of Review

1105 The parties disagree about the appropriate standard of review. The State clamsthat this
is purely an evidentiary matter and evidentiary issues are subject to an abuse of discretion
standard. In contrast, defendant argues that this issue affected his sixth amendment

confrontation rights and that constitutional issues are subject to de novo review.

2 Whileprior counsel had asked Jones about the policeinterview on August 4, 1999, and had
touched briefly on his grand jury testimony, it does not appear that prior counsel inquired about

Jones September 2, 1999, statements.
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1106 In order to determine the appropriate standard of review, we must first determine what
defendant is, and is not, arguing on appeal. Defendant does not claim on appeal that thetrial
court erred by permitting the State to introduce the prior tria transcript of the missing witness. In
addition, during the second trial, defendant’ s counsel had informed the trial court that he was
considering asking the trial court to read the transcript without the cross-examination. However,
before the transcript was read to the jury, defense counsel asked thetrial court to include the
cross-examination. Thus, on this appeal, defendant is not contesting the admission of the prior
trial transcript, both the direct and cross, of the missing witness.

1107 On this appeal, defendant daims that the trial court erred only by denying him the right to
perfect the impeachment by introducing evidence of prior inconsistent satements. Neither party
has provided acitation as to whether the denial of the right to perfect is a constitutional issue or a
purely evidentiary matter. This court has found only one prior decision on this question, and it
held that thisissueis not a constitutional one. United Sates ex rel. Ruddock v. Briley, 216 F.
Supp. 2d 737, 744 (N.D. 11I. 2002). However, that court acknowledged that it could not locate
any other relevant decisions. Briley, 216 F. Supp. 2d at 744.

1108 I donot need to resolve thisissuein this case since the standard of review would be the
same whether the right to perfect was a constitutional or purely evidentiary question. Although
most evidentiary questions are reviewed only for an abuse of discretion, “reviewing courts
sometimesreview evidentiary rulingsde novo.” Peoplev. Hall, 195 1ll. 2d 1, 21 (2000). This
exception appliesto evidentiary rulings that were “uniquely legal rulings.” Hall, 195 1ll. 2d at

21. Inthe case at bar, the trial court permitted no perfection, on the ground that prior counsel had
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cross-examined. Thetrial court stated that it did not believe that a defendant could introduce
evidence “to impeach testimony given under oath at a previoustria.” Thiswasapurely legal
ruling, which we may review de novo. Hall, 195 I1l. 2d at 21 (de novo review is appropriate
when thetrial court applies “abroadly applicable rule”).
1109 B. Right to Perfect Impeachment

1110 Theright to perfect impeachment of a missing witness isnow codified in the new lllinois
Rules of Evidence, which took effect on January 1, 2011. Rule 806 statesin relevant part:

“When a hearsay statement® *** has been admitted in evidence, the

credibility of the declarant may be attacked, and if attacked may be

supported, by any evidence which would be admissible for those

purposes if declarant had testified as awitness. Evidenceof a

statement or conduct by the declarant a any time, inconsistent with

defendant’ s hearsay statement, is not subject to any requirement

that the declarant may have been afforded an opportunity to deny

or explain.” 1ll. R. Evid. 806 (eff. Jan. 1, 2011).
If the above rule was in effect at the time of defendant’ s trial, then thetrial court’sruling -- that
defendant’ s prior opportunity to cross-examine barred his present right to perfect the

impeachment -- was clearly error. The rule states that the impeachment “may be supported, by

® The missing witness's testimony was hearsay but was admissible under the exception for
former testimony by a witness whom the court finds to be unavailable. See generdly Ill. R. Evid.

804(b)(1) (eff. Jan. 1, 2011).
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any evidence which would be admissible for those purposes if declarant had testified as a
witness.” Ill. R. Evid. 806 (eff. Jan. 1, 2011).
1111 | find that the substance of the rule was in effect, although it had not yet been codified.
The above-quoted rule isidentical to Rule 806 of the Federal Rules of Evidence, which Illinois
courts have previoudly cited and applied asthe law in lllinois. E.g., Peoplev. Smith, 127 IlI.
App. 3d 622, 630 (1984) (citing Fed. R. Evid. 806 and stating its substance asthe rulein Illinois).
See also People v. Johnson, 271 1ll. App. 3d 962, 965 (1995) (citing Fed. R. Evid. 806 with
approva); Kincaid v. Ames Department Sores, Inc., 283 Ill. App. 3d 555, 568 (1996) (citing Fed.
R. Evid. 806 with approval). In addition, the Committee Commentary accompanying the new
I1linois rules announced that the new rules merely codified “the current law of evidencein
[llinois,” with the exception of two areas not involved here. 1ll. R. Evid., Committee
Commentary (eff. Jan. 1, 2011). With respect to Rule 806, the committee observed:
“Rule 806 dispenses with the requirement of an opportunity

to deny or explain an incons stent statement or conduct of an out-

of-court declarant under all circumstances when a hearsay

statement isinvolved. Whether lllinoislaw had already dispensed

with the requirement *** [is] unclear.” Ill. R. Evid., Committee

Commentary (eff. Jan. 1, 2011).
1112 Evenif the above requirement persisted, which isin doubt, the declarant in the case at bar

was confronted during cross-examination concerning his grand jury statement and his prior
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statement to the police on August 4, 1999. Thus, thisrequirement, even if it still existed, would
not have barred the defense from introducing evidence of these statements.
1113 For these reasons, | find that it was error, as a matter of law, for thetrial court to have
ruled that defendant’s prior opportunity to cross-examine barred his present ability to perfect the
impeachment.

1114 C.HamlessError Andyss
1115 Having found error, | must now determine whether the error was harmless. Aswe
observed above, an error is harmlessiif “it appears beyond a reasonable doubt that the error at
issue did not contribute to the verdict obtained.” Stechly, 225 111. 2d at 304.
1116 On appeal, defendant focuses particularly on hisinability to perfect the impeachment of
the missing witness on the issue of whether Jones pushed his mother into the alley after he heard
gunshots. If Jones was occupied pushing his mother into the dley, then thisaffected his ability
to turn and observe defendant standing on the corner with arifle.
1117 Attrial, Jonestestified that when he heard gunfire, he ducked between a parked vehicle
and atree. As soon as the gunfire stopped, he looked to see where his mother was and observed
that she was jogging towards ther house. Then he looked toward Leo High School and observed
defendant with arifle in hishands. By contrast, in his prior statements, he stated that, after he
heard the shots, he pushed hismother toward the dley. At trial, he denied having pushed his
mother into an alley, and he denied having told this to the police. A police officer’ s testimony to
the contrary might have led the jury to conclude that Jones was lying about having seen

defendant immediately after the gunfire.
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1118 1 cannot say, “beyond areasonable doubt that the error at issue did not contribute to the
verdict obtained.” Stechly, 225 11l. 2d at 304. The testimony of two witnesses identified
defendant with arifle: the self-serving testimony of his codefendant, and the testimony of a
missing witness whose impeachment the defense was not allowed to support. Asaresult |
cannot say, beyond a reasonabl e doubt, that the trial court’ s clear legal error did not contribute to
the verdict.

1119 CONCLUSION
1120 Asstated above, | would find first that, after defendant raised the issue of lack of
evidentiary support for admission of the fingerprint evidence, thetrial court erred by failing to
consider whether the State had established an adequate basis for admission of this evidence.
Second, after reviewing the entirerecord, | would find that the State did fail to establish an
adequate basis for the expert’ stestimony. Third, | would find that, in light of the conflicting
narratives offered by the State’ s own witnesses, this error was not harmless. Fourth, | would find
that the trial court also erred with respect to the fingerprint evidence by failing to hold aFrye
hearing concerning whether the particular methodol ogy employed by this particular examiner in
this case was generally accepted. Fifth, | would find that the trial court erred by not permitting
defendant to perfect the impeachment of the missing witness by introducing evidence of the
inconsistent statements. Sixth, since the missing witness was one of only two event witnesses
who testified to observing defendant with arifle and the other was the codefendant, who

provided self-serving testimony, | would find that this error was also not harmless. Last but not
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least, | would find that the cumulative effect of these errors requires reversal and aremand for a

new trial.
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