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OPINION

11 The State charged and convicted the defendarmn Xsith, with two counts of
felonious aggravated driving under the influenc@5(6.CS 5/11-501(a)(4), 11-501(a)(5), 11-
501(d)(1)(C), 11-501(d)(2)(F) (West 2008)) and coant of misdemeanor driving under the
influence (625 ILCS 5/11-501(a)(6) (West 2008)heTrial court found the counts merged into
the most serious offense and sentenced defenddne®years' incarceration. The court
released defendant on bond pending the resolufibis alirect appeal. This court affirmed
defendant's conviction and senten&eople v. Smith, 2013 IL App (3d) 120149-U. Thereatfter,

defendant moved for sentencing credit for the tiraespent released pending the conclusion of



his appeal. Defendant claimed that the conditafitss release entitled him to day-for-day
credit against his three-year sentence of incatioaraThe trial court denied defendant's motion
and remanded him to the custody of the lllinois &&pent of Corrections. Defendant appeals
that ruling, claiming the trial court erred whending his time spent released on bond pending
appeal did not entitle him to credit against histeece of incarceration.

12 BACKGROUND

13 The facts of this matter are not in dispute. \&&es testified that they observed
defendant traveling at approximately 90 miles pmirton Interstate 80 at 5:30 a.m. in December
of 2009. After swerving from the shoulder towané teft-hand lane, defendant's vehicle
collided with another, forcing the other vehicléoira ditch. An emergency room physician
treated defendant following the accident, collegtiood in the process. The blood, collected at
6:43 a.m., indicated a blood alcohol content o¥.08rine collected at 7:40 a.m. following the
accident tested positive for cannabis, amphetamaresphenylpropanol.

14 A jury convicted the defendant in January of 204 driving under the influence (625
ILCS 5/11-501(a)(4), (a)(5) (West 2008)) and seaitemntook place in October of 2011. On
October 20, 2011, the trial court sentenced defetntdethree years' incarceration. The State
took defendant into custody on October 27, 201&feBdant filed a timely motion to reconsider
sentence, as well as a motion for release pentegdnclusion of his appeal. The trial court
denied defendant's motion to reconsider sententejltimately granted defendant's motion for
release.

15 The order granting defendant's motion for relesiates as follows:

"Standard conditions of bond apply except thatDefendant

is allowed to travel to Wisconsin and Indiana\Work/Apprenticeship
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Program only.
Special Conditions of Appellate Bond:
(1) Defendant is on home confinement and maydenly
for Work/Apprenticeship Program.
(2) Defendant must maintain a SCRAM/GPS momitpr
bracelet at all times, to be monitored by ther@uCounty Probation
Department.
(3) Defendant is to consume no alcohol.
(4) Defendant is not permitted to drive a matehicle.
(5) Defendant is to remain enrolled in the Agyiceship
Program. If he is no longer enrolled in the Agiceship Program he
is to notify the State's Attorney's Office or Bation Department within
48 hours of the disenrollment.
(6) Defendant will reside at 1315 Susan Cirderris, IL 60450.
Bond is set in the amount of $30,000.00, 10%ytoly."
Upon learning that the probation department didhawe the ability to monitor defendant
as directed, the trial court modified its ordertimg defendant "is to be at his residence from 7
pm Mon to 4am Tues, 7 pm Tues to 4 am Wed, 7 pm Wddam Thurs, 7 pm Thur to 4 am Fri
and 7 pm Fri to 4 am Mon. SCRAM to be monitoredhmsy Traffic School for behavior
change.”
On May 14, 2013, this court affirmed defendamisviction and sentenceSmith, 2013
IL App (3d) 120149-U. Thereafter, defendant filedhotion to amend the mittimus to reflect

credit for "time served pursuant to 730 ILCS 5/8-200." In his motion, defendant argued he
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was entitled to credit against his sentence foh ey that he was released on the appeal bond.
The trial court denied defendant's motion on June€?@13. Defendant filed a motion to
reconsider, which the trial court denied via minotder on July 9, 2013, and written order on
July 11, 2013. Defendant filed his notice of apmeaJuly 24, 2013. This appeal followed.
ANALYSIS

Defendant argues that the trial court erred ifusiag to give defendant credit for his
time spent in home confinement on appellate bokfendant's argument is based on his
interpretation of section 5-4.5-100 of the Unifiédde of Corrections (the Code) (730 ILCS 5/5-
4.5-100 (West 2012)), as well as his analysis af $wpreme court casd2eople v. Beachem,
229 1. 2d 237 (2008), andeople v. Ramos, 138 Ill. 2d 152 (1990). As the resolution ofsthi
appeal requires us to interpret the language o$éhnéencing credit statute, our revievdes
novo. Peoplev. Beachem, 229 Ill. 2d at 243.

Section 5-4.5-100 of the Code became effectiv@uty 1, 2009. See Pub. Act 95-1052
(eff. July 1, 2009) (repealing 730 ILCS 5/5-8-7 auldling 730 ILCS 5/5-4.5-100). As such, it
has been effective from five months prior to defamtccommitting this crime until today. The
statute has been amended twice since its incepgee. Pub. Act 96-1000 (eff. July 2, 2010);
Pub. Act 97-697 (eff. June 22, 2012).

In December of 2009, when defendant committeddtime, section 5-4.5-100 stated as
follows:

"(@) COMMENCEMENT. A sentence of imprisonmeshall
commence on the date on which the offender sived by the
Department or the institution at which the seoéeis to be served.

(b) CREDIT; TIME IN CUSTODY; SAME CHARGE. The



offender shall be given credit on the determisa&igtence or maximum
term and the minimum period of imprisonment fore spent in custody
as a result of the offense for which the senteveeeimposed, at the rate
specified in Section 3-6-3 (730 ILCS 5/3-6-3)xcEpt when prohibited
by subsection (d), the trial court may give crédithe defendant for time
spent in home detention, or when the defendasmbkan confined for
psychiatric or substance abuse treatment priprdgment, if the court
finds that the detention or confinement was alistd’ 730 ILCS
5/5-4.5-100 (West 2008).
112 The 2010 amendments to the statute did not sogmifiy change the wording relevant to
this appeal. See Pub. Act 96-1000 (eff. July 2,020
113 The most recent amendments, however, which beeffieive June 22, 2012, changed
the statute as follows:
"(b) CREDIT; TIME IN CUSTODY; SAME CHARGE.
Except as set forth in subsection (e), the oéersthall be given

credit on the determinate sentence or maximum &rd the

minimum period of imprisonment for the numbedal/stime
spent in custody as a result of the offense fuckvthe sentence
was imposed. *** [T]he trial court shathaygive credit to the

defendant for time spent in home detention orstiree sentencing

terms as incarceration as provided in SectioA& 8730 ILCS

5/5-8A-3)" Pub. Act 97-0697 (eff. June 22, 2012).
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Defendant argues that the legislature's lateshdment evinces its long held belief that
defendants released under the condition of hom&neanent are entitled to the same credit for
time served as those sitting in a county jail whald not secure their release. As noted above,
to further support his contention that his relgaseding appeal equates to custody under the
Code, defendant cites Ramos andBeachem. We find both cases support affirmation of the
trial court's order.

A. Ramos

In Ramos, the State charged defendant with residentiallarygRamos, 138 Ill. 2d at
153. Following his arrest, defendant posted bortiveas released. A condition of the bond
included home detentiond. Defendant pled guilty to the offense, and thal ttourt sentenced
him to four years' imprisonmentd. Defendant moved, pursuant to section 5-8-7(bhhefCode
(Il. Rev. Stat. 1987, ch. 38, 1 1005-8-7(b)), &dinding that he was entitled to credit against hi
sentence for time spent in pretrial release, wharhnied with it the condition of home
confinement.Ramos, 138 Ill. 2d at 153

The trial court denied defendant's motion, findmegwas not entitled to credit for time
released on bond prior to his sentenciid). This court reversed the trial court's decisiartjng
that defendant "was permitted to leave his confiernonly with the consent of the court or his
probation officer. *** Moreover, [defendant] wastrpermitted to work or to attend school.
Though it may not have amounted to imprisonmenin®sa home detention was not far from it."
Peoplev. Ramos, 181 Ill. App. 3d 1062, 1065 (1989). Therefotastcourt concluded "that
during his home detention the defendant was inodysfior purposes of sentence credit, and the
circuit court erred in holding otherwiseltl. Our supreme court disagreed.

"The State contends that the phrase 'time spenistody,’



as used in section 5-8-7(b), does not includg#red of time
during which a defendant is released on bon@rddgss of the
restrictions that might be imposed as conditoin®lease. Relying
on this court's decision iPeople ex rel. Morrison v. Selaff (1974),
58 lll. 2d 91, the State argues that the legistaintended in section
5-8-7(b) to distinguish institutional custodyrmaelease on bond and
to allow sentencing credit for only the forméme State maintains
that defendant was released from institutionatady when he was
admitted to bond and that home detention was Ignareondition of
release and did not constitute custody withinntfganing of the
statute. We agreeRamos, 138 Ill. 2d 156-57.

118 TheRamos court then recapped its holdingMorrison, noting that thévorrison court
ruled "that the period of pretrial release was'tiote spent in custody' within the contemplation
of section 5-8-7(b)."ld. at 157. TheMorrison court, as recalled by tHRamos court, made that
finding despite acknowledging that "the term 'cdgtdas been used in various contexts to
denote both confinement in a penal institutionafitdin] and time spent outside an institution
[citation]. The court believed, however, that farrposes of section 5-8-7(b) the inmate's pretrial
release on bond was not ‘custody’ within the mepoirnhe statute.'ld.

7119 TheRamos court stated:

"Home confinement, though restrictive, diffensseveral
important respects from confinement in a jaipdson. An offender
who is detained at home is not subject to thewexgtation of penal

institutions and, once inside the residence,yanjmrestricted



freedom of activity, movement, and associatibarthermore, a
defendant confined to his residence does noestife same
surveillance and lack of privacy associated wigksoming a
member of an incarcerated populatiotd: at 159.

120 Thereatfter, the court found that the "legislaiatended in section 5-8-7(b) of the
Unified Code of Corrections to distinguish betweefendants who are in custody and those
who are released on bond, subject to the conditbtise bond. We therefore cannot conclude
that the term 'custody,’ as it is used in secti@ /Ab), was intended to encompass the period of
time during which a defendant is released on boeghrdless of the restrictions that might be
imposed on him during that timeld. at 160.

121 At all times relevant durinBamos, the Unified Code read as follows:

"Calculation of Term of Imprisonment. (a) A semte of
imprisonment shall commence on the date on wihietoffender
is received by the Department or the instituabmhich the
sentence is to be served.

(b) The offender shall be given credit on theedwinate
sentence or maximum term and the minimum perfachprisonment
for time spent in custody as a result of theredtefor which the
sentence was imposed, at the rate specifieddtidBe3-6-3 of this
Code." lll. Rev. Stat. 1987, ch. 38, 1 1005-B}7(

122 B. Beachem

123 In Beachem, the State charged defendant with possessiorafitolled substance with

intent to deliver.Beachem, 229 Ill. 2d at 238. Our supreme court noted, thaor to the



defendant's trial and conviction, he "was assigndtie Sheriff's Day Reporting Center program
(Program) for 258 days and actually reported tahg Reporting Center (Center) on 171 days."
Id. at 239. Upon entry into the program, each paaict must complete an eight-day
orientation. Thereafter, each participant is pliace a track, which varies from nine hours per
day to three hours per day. The concept is taraate the participant to the daily routine of
reporting to a strictly supervised environmetd. at 240.

124 At sentencing, the trial court credited defendaitih 26 days toward his sentence of
incarceration for the time he spent in "actual ptaisconfinement.”ld. at 241.

125 Ultimately, however, our supreme court found teéddant was in custody within the
meaning of section 5-8-7 on the days he reportédedenter.ld. at 255. At all times relevant
to theBeachem decision, section 5-8-7 stated: "(b) [t|he offensleall be given credit on the
determinate sentence or maximum term and the mmiperiod of imprisonment for time spent
in custody as a result of the offense for whichgbetence was imposed.” 730 ILCS 5/5-8-7(b)
(West 2004)Beachem, 229 lll. 2d at 244.

126 TheBeachem court found the statutory langue in section 5d@¥biguous "because the
term 'custody' has several definitions and notnirthe context of the statute provides any
indication as to the appropriate definitiorid. at 246. Thd3eachem court then discussed
Morrison andRamos, commenting at length on the difference betweengoentered into the
Day Reporting Program and being released on b&ohcat 249-50. Th&eachem court detailed
in depth the rights of a defendant who is releasedond, including the right of being "entitled
to judicial procedure before being arrested or igthe terms of his liberty modifiedId.

127 Acknowledging that th&®amos defendant was only allowed to leave his residéce

times in 168 days, thBeachem court found its ruling consistent witkamos and emphasized the
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significant differences between tRamos defendant's release on bond with the condition of
home confinement and that of Beachem, who entée®8ay Reporting Programid. "By

contrast [to being released on bond], a defendhatita Program has no statutory entitlement to
any of the foregoing procedures and protectiora. ifstance, there is no requirement that the
sheriff obtain a warrant prior to defendant's resirr*** Further, a defendant in the Program
does not have a statutory right to challenge thradeconditions, or rules of his participation in
the Program. There is no established judicial ¢dace for a defendant to challenge the sheriff's
selection of inmates for the Program, nor to cdrtesterms or the track to which he is
assigned. There is no right to a hearing andgid to counsel. A defendant must simply adhere
to the sheriff's unilaterally imposed conditiongpafticipation.” Id. at 250-51.

TheBeachem court saw such a significant distinction betweeimg released on bond
and being a participant in the Day Reporting Progriaactually used the phrase, "Unlike a
defendant who is actually released on bond **d! at 251.

Beachem continued, noting the defendant therein "was stibject to confinement, albeit
limited confinement, while at the Center. Deferdsgpent between three and nine hours a day in
a state-run 'strictly supervised environment.'td@n.] The amount of time defendant spent
there, the program track defendant was placedrahihee services provided to him were all at
the discretion of the sheriff. Defendant was meefto come and go as he pleased. He was not
free to structure his day as he saw fit. He wdigated to report at an established time to and
participate in a state-run program. He was natmgithe ability to decline attending on any given
day. In fact, defendant's failure to report cadsult in his immediate arrest and reincarceration.
Thus, unlike a defendant on a traditional bondgf@midant in the Program is not only under the

‘constructive custody' of the sheriff, he is alsder the sheriff's physical custody for several

10
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hours a day. Thus, we hold that defendant wasistody' while participating in the Program for
the purposes of section 5-8-74d. at 253-54.
C. Defendant's Argument

Initially, we must note that the parties quarretiowhich version of the crediting statute,
section 5-4.5-100(b) (730 ILCS 5/5-4.5-100(b) (W2308)) or section 5-4.5-100 (730 ILCS
5/5-4.5-100 (West 2012)), applies to defendanéisnd. The parties agree that the language
contained in the most recent version of the statutiee most favorable to defendant's argument
that his release on appeal equates to custody timelerediting statute. We need not decide this
quarrel regarding which statute applies to defetisl@aase as we hold, for the reasons stated
below, that defendant's home confinement whileasstd on appeal bond does not equate to
custody as defined by the either version of theutsta

Defendant notes that our supreme court deds#adhem in 2008. Without citation to
any legislative history, defendant claims the liegige's most recent amendment to the crediting
statute "was a codification of the lIllinois Supre@eurt's ruling inrBeachem." Defendant
continues, claiming that "credit for time on honeteathtion has gone full circle from the blanket
prohibition outlined in the 1990 decisionRamos, to a discretionary standard adopted in 2010,
and now mandatory credit as of June 22, 2012."

We disagree with defendant's assertion Beathem or the current version of the statute
mandates awarding him credit toward his sentencthédays he was released on appeal bond.

As the State aptly notes, be it section 5-4.5{(F30 ILCS 5/5-4.5-100 (West 2012)) or
section 5-8-7 (730 ILCS 5/5-8-7 (West 2006)), tredding statute has stated that the offender
shall be given credit "for time spemtcustody as a result of the offense for which the sentence

was imposed.” (Emphasis added.) 730 ILCS 5/5-8/&st 2006); see also 730 ILCS 5/5-4.5-

11



135

136

1137

100 (West 2012). The State claims that defendhatise confinement does not equate to
custody as a result of the offense for which theesece was imposed. Instead, the State
characterizes the home confinement as a self-regghesndition necessary to secure his release
from the custody which resulted from the offenskeddant committed.

We agree with the State. ReadBepachem in conjunction with section 5-4.5-100 as
presently constituted, we find that home confinenpemsuant to an appeal bond does not
qualify as custody entitling one to credit agaimstsentence under the statute.

Beachem supports our holding and serves to guide us erpméting section 5-4.5-100.
TheBeachem court found section 5-8-7 was "ambiguous becauséerm 'custody' has several
definitions and nothing in the context of the staforovides any indication as to the appropriate
definition." Beachem, 229 Ill. 2d at 246. While the legislature ameshtiee crediting statute,
repealing section 5-8-7 and creating section 5106-it did nothing to provide a definitive
definition of what it considers "custody" under gtatute. As suclBeachem's analysis still
guides us to determine whether this defendant wasastody for purposes of the crediting
statute.

As noted above, when differentiating between tsfendant required to report to the Day
Reporting Center iBeachem from the defendants released on bonllanrison andRamos, the
Beachem court discussed all the protections afforded soraeeleased on bond, such as the
ability to challenge the conditions of release.e Beachem court further focused on the fact that
it was the sheriff's department, not the court,cliifunilaterally imposed conditions of
participation” upon the participant in the Day Rejpg Program. (Internal quotation marks

omitted.) Beachem, 229 Ill. 2d at 251. ThBeachem court stressed that any violation of the

12
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conditions imposed by the sheriff's department Id¢oesult in his immediate arrest and
reincarceration."ld. at 253.

Conversely, the conditions of this defendant's @d@onfinement were not set by the
executive branch but, instead, by the court. Aation of those conditions, as noted in the
court's order, would not result in immediate arfmgtinstead, "Any violation is to be reported to
the on-call Grundy County State's Attorney *** athefense counsel office of Jeff Tomzcack."

Unlike theBeacham defendant, who had no recourse but to accepethestof the Day
Reporting Program, the defendant herein could anfdct, did petition the court to change his
terms of home confinement. After learning the Glu@ounty probation department did not
have the technology to provide the SCRAM deviceragnally ordered, defendant petitioned
the court and was allowed to have the "Traffic $¢hmonitor his device.

Defendant does not address any of the substatiffeeences from the conditions of
Beachem's Day Reporting Program to his conditions of reéean appeal bond. He merely states
that his home confinement while released on bon@tes to home detention under the
Electronic Home Detention Law (730 ILCS 5/5-8Aetlseq. (West 2012)) and that the current
crediting statute mandates the court "shall gieglitito the defendant for time spent in home
detention” (730 ILCS 5/5-4.5-100(b) (West 2012)herefore, defendant argues he is entitled to
the credit. Again, we disagree.

The Home Detention Law defines home detentiorttas ¢onfinement of a person
convicted or charged with an offense to his orgiace of residence under the terms and
conditions established by the supervising authdrig80 ILCS 5/5-8A-2(C) (West 2012).

"Supervising authority” is defined as "the Depambt@ Corrections, probation supervisory

13
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authority, sheriff, superintendent of municipal kewf corrections or any other officer or agency
charged with authorizing and supervising home deteri 730 ILCS 5/5-8A-2(E) (West 2012).

Defendant argues that the terms of his releasssatl the necessary elements to be
considered home detention under the Home Detehtion Specifically, he states that
defendant's electronic monitoring was "supervisggrobation.” It was not. It was supervised
by a private traffic school. Even if defendantisrie confinement was supervised by the
probation department, it would not meet the dgbniof home detention under the law. To
satisfy the definition of home detention, the coafnent must be "under the terms and
conditions established by the supervising authdrig80 ILCS 5/5-8A-2(C) (West 2012).

What authority did the probation department haveet the terms and conditions of
defendant's release on appeal bond? The answeurde, is none. It was the trial court that
"established" the "terms and conditions" of defentdaelease. Defendant possessed the same
right as the probation department to request treatburt change the conditions and terms of his
release. The absence of a similar right weighedihein theBeachem court's decision to find
one ordered to report to a Day Reporting Progratmisustody" for purposes of the crediting
statute. The bottom line is that the whole poirthe appeal bond, like every other bond, was to
avoid custody. Virtually every bond has restrioipthis one more than some. That does not
change the very simple premise that the Code doiesmticipate sentencing credit for time spent
while released on bond. Our supreme court wasuinecpl when holding that for purposes of
sentencing credit, time spent in custody doesmutide that period of time during which a
defendant is released on bond, regardless of #teateons imposed as a condition of release.
Ramos, 138 Ill. 2d at 160. We hold that defendant wasin custody within the meaning of

section 5-4.5-100(b) (730 ILCS 5/5-4.5-100(b) (W2312)) while released on appeal bond.

14



44 CONCLUSION

145 For the foregoing reasons, the judgment of theudicourt of Grundy County is
affirmed.
146 Affirmed.
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