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 Timothy Wellbaugh challenges the court’s order imposing a $50.00 public defender 

fee.  We remand. 

FACTS AND PROCEDURAL HISTORY 

 On January 21, 2014, the State charged Wellbaugh with Class A misdemeanor 

resisting law enforcement.1  The court found Wellbaugh indigent.  On finding Wellbaugh 

guilty, the court sentenced him to 180 days probation, eighty hours of community service 

work, and “no fines or costs.”  (Tr. at 44.)  However, when the sentence was entered into the 

Chronological Case Summary (CCS), it indicated the trial court assessed a $50.00 

supplemental public defender fee.  (App. at 8.)   

DISCUSSION AND DECISION 

 Ind. Code § 35-33-7-6(a) provides a trial court must determine the indigency of a 

defendant and assign counsel if the defendant is indigent.  Ind. Code § 35-33-7-6(c) 

determines the maximum fee to be paid by parties represented by the public defender’s 

office.  Ind. Code § 33-37-2-3 addresses fees that may be assessed if a party is not indigent.  

Ind. Code § 33-40-3-6 states if the court “makes a finding of ability to pay the costs of 

representation,” the court can assess fees.  Thus, a trial court must determine, prior to an 

assessment of public defender fees, indigency or whether the party has the ability to pay the 

costs of representation. 

 The State concedes the trial court did not assess Wellbaugh’s ability to pay fees.  We 

agree and remand so the trial court may assess Wellbaugh’s ability, if any, to pay the public 

                                              
1 Ind. Code § 35-44.1-3-1 (2013). 
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defender fee. 

 Remanded. 

BARNES, J., and PYLE, J., concur. 

 


