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Appellant-Defendant Ellis DeBerry petitions this court for rehearing.  We grant his 

petition, in part, for the limited purpose of concluding that DeBerry has not waived his 

appellate claim as to the appropriateness of the trial court’s jury instruction defining 

“forcible resistance.”  In our original opinion, we determined that DeBerry failed to 

specifically assert the grounds for his objection to the instruction at trial.  The record 

reveals, however, that during pretrial discussion on DeBerry’s objection to an earlier 

incarnation of the trial court’s instruction, the court gave consideration to essentially the 

same issue that DeBerry raises on appeal—whether the proffered definition of “forcible 

resistance” was confusing and misleading to the jury.  See McDowell v. State, 885 N.E.2d 

1260, 1263 (Ind. 2008).  Because we also determined in our original opinion that the facts 

of this case are sufficient to render DeBerry’s claimed error with the jury instruction 

harmless, we decline DeBerry’s petition for rehearing on this issue. 

The judgment of the trial court is affirmed. 

ROBB, C.J., and BAKER, J., concur. 


