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Brett Zagorac petitions for rehearing of our decision affirming his conviction of Class 

B misdemeanor battery.
1
 Therein, we stated: 

Zagorac also alleges his conviction should be reversed because the trial court 

admitted evidence that was inadmissible due to the way it was obtained.  We 

need not address that claim, however, because the evidence at issue was 

merely cumulative of other evidence properly admitted, namely the victim’s 

testimony.  See Purvis v. State, 829 N.E.2d 572, 585 (Ind. Ct. App. 2005) 

(erroneous admission of evidence is harmless if it is cumulative of other 

evidence), trans. denied. 

 

Zagorac v. State, 64A03-1011-CR-589, slip op. (Ind. Ct. App. September 28, 2011).   

On rehearing, Zagorac argues we “improperly neglect[ed] to address and decide 

appellant’s claim that the trial court committed reversible error by allowing the jury to hear 

appellant’s statements made as a result of the illegal interrogation by police[.]”  (Rehearing 

Br. of Appellant at 2.)  In support thereof, Zagorac asserts the victim N.A.’s testimony was 

“not cumulative of all the statements or actions made by the appellant which [sic] were 

recounted by the police over his objection.”  (Id.) (emphasis in original).  We grant rehearing 

to clarify our conclusion the police testimony regarding the alleged “illegal interrogation” 

(id.) was cumulative and therefore harmless. 

 N.A.’s mother, Kelly, asked her brother-in-law, Samuel, a police officer, to run the 

license plate number for the car Zagorac drove to her house for tutoring sessions.  Zagorac 

had been using the name B.J. Wilhelm, but the BMV report indicated the car belonged to 

Brett Zagorac.  On the day Zagorac alleges police engaged in an “illegal interrogation,” (id.), 

                                              
1
 Ind. Code § 35-42-2-1. 
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Samuel and N.A.’s father confronted Zagorac regarding the discrepancy in the name he used 

in his Craigslist ad and the name under which his car was registered.  Kelly’s testimony about 

that conversation was: 

[State]: [Kelly], were you ever present downstairs when [Zagorac] 

identified himself? 

[Kelly]: Yes, I believe so. 

[State]: Okay.  What did he say? 

[Kelly]: Well, actually I believe it took my brother-in-law asking because 

he stuck with I’m B.J. Wilhelm, B.J. Wilhelm.  And I believe 

my brother-in-law was like, are you sure it’s not Brett Zagorac. 

[State]: And what did he say? 

[Kelly]: It wasn’t so much what he said as the way he looked. 

[State]: How did he look? 

[Kelly]: Terrified. 

[State]: Did he eventually respond to who he was? 

[Kelly]: Yes. 

[State]: What did he say? 

[Kelly]: He said he was. 

. . . 

[State]: At any point did you confront [Zagorac] about who he was? 

[Kelly]: I don’t believe I confronted him about who he was.  I just asked 

him why he lied to me. 

[State]: Okay.  What do mean [sic] lied to you? 

[Kelly]: Well, why he lied about his – why he lied about his name. 

 

(Tr. at 181-82.)  Kelly testified Samuel then told her to call the police, and N.A.’s father 

exited the basement at that time.  The alleged “illegal interrogation” (Rehearing Br. of 

Appellant at 2) of which Zagorac complains did not occur until after other police officers 

arrived, indicating the information regarding Zagorac’s true identity was elicited not only 

during the alleged “illegal interrogation” (id.) but also before that time, during a conversation 

between Samuel, N.A.’s father, and Zagorac.  Therefore, the information regarding 
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Zagorac’s identity, which was the crux of the alleged “illegal interrogation” (id.) was 

cumulative not only of N.A.’s testimony, but also of his mother’s testimony. 

 Because the information gleaned from the police involvement in this case was 

cumulative of other testimony as cited specifically in this rehearing opinion, we reaffirm  that 

any possible error was harmless.  See Purvis v. State, 829 N.E.2d 572, 585 (Ind. Ct. App. 

2005) (erroneous admission of evidence is harmless if it is cumulative of other evidence), 

trans. denied. 

NAJAM, J., concurs. 

RILEY, J., would deny Petition for Rehearing. 


